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S Introduction

- ,)wemmthem:dst of a pcnodufmnunung:mhumm for free markets. This
ﬂ#h’gmmmmy of the former Communist nations. It is true for much
ﬁ“i‘ ’H‘ﬂ: West as well, prominenty including England and the United States.
o "% 1% 4 Frec markets are often defended as an engine of economic productivity,
,ﬁd-pmpcrly so. But they are also said to be required for social justice, and
‘ﬁ’fmthmgs become far more complex, Cerl:nmly there are connections between
ZW% " £ free markers and social justice. A system aspiring to social justice aspires to
-::;%i '. "liberty, and a system of free markets seems to promise liberty, because
i % wii,;.lﬂolupt:unpletutrﬂadnp;ondsam:lm:rvmtsasthcy'w:sh In fact, a system
¥ _._;: E of free markets seems to promisc not merely liberty but equality of an impor- |
‘ . T st as well, mumryunemlﬂccmarkﬂugwcnanequalnght
Y ¥ “e-franeaci anhd participate in market arfangements. This form of equality
ﬁ?ﬁw not be trivialized or disparaged. For mmplc, race and sex discrimina-
E‘ Gol W ufter consistéd of exclusions of certain classes of people from the
X r " mrket domain. In both South Africa and the United States, discriminatory
-ul "“Em frequently took the form of iocursions on free markets in em-
H fﬂﬁf Antppttmuun of the virtues of free markets has been an important part
i Bf the cconomic analysis of law, perhaps the most influential development in
2 ;.,,].EII.I education in the last quarter-century, and 2 development with growing
jjﬁ ¢ #ffacts on public policy in the United Sutes and abroad. As it operates in law
"schools, economic analysis is concerned above all with the consequences of
%leﬂlnllﬂ Often its practitioners have asked whether intrusions on free mar-
? kets have desimble consequences. If the minimum wage is increased, what,
% jme:l;l;w,. wil! happen? What are the real-world consequences of bans on dis-
crim.lnnunn, legal rules for controlling eir pollution, and rent control laws?
g;% There are limits to how much economic theory can say on such issues; :mpm
.:!..-Lh . @l evidence it nccessary. But by looking at the effects of law on incentives,
ﬂm:smpomtmthcnghtdmon Cften it can show that the conse-
qmufmmmsmmukmﬂbeunfnmmmurmm The \.
_;Eﬁ .economic analysis of law has produced significant advances, mnnyofwm:hm ]
*;ﬂ"' dhcnﬁeﬂiiithlstmk Much remains to be learned.
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4 Introduction

This book is not, however, a simple celebration of {ree markets, and it
raises g number of questions about economic analysis of law in its conventional
form. Free markets can produce economic inefficiency and (worse) a great deal
of injustice. Even well-functioning economic markets should not be identified
with freadom itself. Freedom is a complex notion, to say the least, and free
markets can sharply limit freedom as that term is usually understood. In fact,
free markets depend on a range of coercive lcgal interventions, including the
law of property, which can be a sericus intrusion on the freedom of [ people
who lack ownership rights. And it should not be necessary to emphasize that
important forms of equality—including race and sex uquahty—cnn be under-
mined, not promoted, by free markets. Race discrimination is often fueled by
market forces,

Moreover, economics—at least as it is used in the conventional economic
analysis of law—often works with tools that, while illuminating, may be crude
or lead to important errors. Consider, for example, descripuve or “positive”
economics. The economic analysis of law has been built on a certain concep-
tion of human tationality, in which people are scen &3 “rationsl pmﬁt-
maximizers.” For some purposes, this is a helpful foundation. Certainly it is
true that most people oy, most of the dme, to find ways of promoting their
own ends. But it is not ghways clear in what sense human beings can be said to
be “rational” or “profit-maximizers.” The motivational foundations of human
behavior have enormous complexity. Sometimes people do not seem at all ra-
tional. Sometimes they are ignorant and sometimes they seem to defeat their
own goals. People rely on rules of thumb, or heuristic devices, that cause them
badly to misunderstand probabilitics and facts; this can lead to irrationality for
individuals and socictics alike. Sometimes people undervalune their own fu-
tures, or suffer from weakness of will, or choose what they know, on reflec-
tion, they ought not to choose. Sometimes people care not just about social
outcomes, but also about the "meaning” of such outcomes, that is, the values
cxpressed in and by the outcomes. This point very much bears on law, in such
areas as environmental protection, race and sex equality, and occupational
safety and health (chapter 2).

Above sll, social norms are an ymportant determinant of behavior, and
they have received far too [ittle attention from those interested in free markets,
economic analysis of law, and socia) justice. A number of puzzles and snoma-
lies underlie human decisions. Analysis of law, economic or otherwise, would
do well to incorporate an understanding of these puzzies and anomalics (chap-
ters 2 and 4).

Thus far, I have been discussing descriptive or positive economics. If we
wurn o the evaluative side—to questions about what the law should be or do—
economic analysis of law encounters equally serious problems. In its usual
form, economics offers an inadequate understanding of social welfare, Oftenit
is concerned with the satisfaction of existing preferences, This is far from an
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'I.lnwurth}' zﬁﬁr tha frustration of peoples’ preferences can lead to misery and

injustice. But in any society, existing preferences should riot be taken as natu-
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nl or sacroganct. Th:jr are a function of context. Sometimes they are a product
mvamn, injustice, or excessive limits in available opportunities.
Moreover, the economists’ conception of social welfere is too “flat,” inso-
fer ns it evaluates diverse social goods along the same metric. People care about
things not just in teoms of amounts, but also in different ways. Some human
goods, like cash, are simply for use. But people value things for reasons other
than use. They respect other people; sometimes they love each other; they sce
some things, like a painting or a beach, as objects of awe and wonder (chapter

~ 3). A well-functioning legal system attempts to make space for people’s diverse

valuation of diverse human goods. This point bears on the uses and the limits
of free markets.

More particularly, this book develops seven basic themes:

1. The mytk of laissez-faire. The notion of “laissez-faire” is a grotesque
misdescription of what free markets actually require and entail, Free markets
depend for their existence on law. We cannot have a system of private property
without legal rules, telling people who owns what, imposing penalties for tres-
pass, and saying who can do what to whom. Without the law of contract,
freedom of contract, as we know and live it, would be impossible. (People in
Eastern Europe are learning this lesson all too well.) Moreover, the law that
underlies free markets iy coercive in the sense that in addition to facilitating
individual transactions, it stops people from doing many things that they
would like to do. This point is not by any means a critique of free markets,
But it suggests that markets should be understood as a legal construct, to be
evaluated on the basis of whether they promote human interests, rather than
as a part of nature and the natural order, or as a simple way of promoting
voluntary interactions.

2. Preference formation and social norms, It is importamt not only to know
what choices and preferences are, but also to know how theéy are formed, and
whether they are really connected with human well-being. Unjust institutions
can breed preferences that produce individual and collective harm. Severe dep-
rivatton—including poverty—can be an obstacle to the development of good
prefereiives, choices, and beliefs. For example, a society in which people “pre-
fer” to become drug addicts, or violent criminals, has a serious problem. Such
preferences are likely to be an artifact of existing social nomms, and those
norms may disserve human freedom or well-being.

[n this light a society should be concerned not simply and _not entirely
with satisfyiig thé preferences that people already have, but more broadly
with providing freedom in the _process of preference-formation. Social prac-
tices, including law, will inevitably affect preferences. There is no way for a
legal system to remain neutral with respect to preference formation. In these
circumstances it is fully legitimate for povernment and law to try to shape
preferences in the right way, not only through education, but also (for exam-
ple) through laws forbidding racial discrimination, environmental degradation,

and sexual harassment, and through efforts to encourage attention to pubtlic
issues and to diverse points of view,
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3. The contextual character of choice. Choices are a function of context. If
aumeummkﬂainbthatindudﬂacuuindm,urchmm.mmcl;c
unaTucsdayinMnch,nrdiscﬂm'mamminstnmﬂinfcmﬂe;obcmd:-
date, we cannot infer a great desl sbout what he “prefers™ ur.“v?hlju."hllof
thﬂcchuinumighthcdiﬂmtin:diffumtmntm.wmmqamrmy
support & law banning discrimination; people who do not recycle in March
may recycle in May or June, and they may well support laws that Mte
recycling. Economists and economically oriented analysts of law sometmes
think that they can derive, from particular choices, large-scale or m_:mtc:rt:.ml
munt:ofhowmudlpmphvﬂutﬂrinusgmdt.Thiﬁnmimk:,mmhmg
extravagant inferences from modest findings. .

4, The importance of fair distribution. It is necessary to know not simply
whether a society is rich in economic terms, but also how its resources are
distributed. Thus a problem with gross domestic product, as a measure of
social well-being, is its obliviousness to distributional concerns. Free markets
mhdpfudmnmkwth,mdmumi:gmmhmmm‘mftpmph’:
limButmmrciﬁmmnotbencﬁtedbywth,mdutmun?w-
ernment should take steps to combat human deprivation and misery in the
midst of growth. In any case, it is important to develop s‘l:an'd-ardu for measur-
ing social well-being that altow people, in their capacity as citizens and voters,
to focus on the issue of distribution. | .

S. The diversity of human goods. 1 have noted that human beings value
thingsmtiustindiﬂ':rmtmunu,bmahoindiﬂ'mtm.mwuea
friend in one way; a park in another; a specics in enother; a spouse in another;
2n heirloom in another; a large check in another; a pet in still another. The
way they valuc a funny movie is qualitatively different from the way thcwaalue
a tragedy, 8 mountain, a beach, or a car. Inaofnraancgnn:_qicl uses a eingle
metric or scale of value, it flattens qualitative differences. For some purposes
the flattening is very useful, but for other purpoecs it is harmful, Such qualita-
dv:diﬂ'munb:m:dﬂmpﬁntcﬁfe,pubﬁcﬁfc,mdmdﬂw.

Thmpninuhdpshowmeinadequacy_,inmsgtﬁgga,gfmﬂordﬂ-
MMmuﬁm.BﬁmE"ﬁwm&mlﬂnnmﬁcultw
sider the tight fo vote or thie Fight o be-free froin discrimination on the b;nm
of sex. Markets work best when (what we rightly treat as) consumption choices
are ot issue, In a liberal society, some choices should be understood not to
involve consumption choices ut all. For exzmple, the choice to vote, and the
de&ﬂuﬁﬁwmrﬁi:,mnmbﬂtundmwduinvolﬁngmmumpna;

:pﬂmnwshuulddcpcudnutmmynnc'a“wﬂhngtm" to pay,”™
ﬁlno‘t;mrmmoﬁutdfnrmdmhmnccminmdﬂﬁi.ﬁiﬁghrtﬁ?ﬁ:h
debased if it is understood as simply a matter of “buying” something,

Thisdﬁmbeaumanngeofmuesinvnlﬁngth:us:ofmﬂfctsfur
distributing such goods as reproductive capacity, scx, endangered spec:ﬂ,jn:d
environmental amenities in gencral. Some goods are best allocated on the basis
of Io inqitiry not_intp cconomic value, but into the reasons offered for any
particular allocation. -
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3%, ment —to chocolate bars, clean air, freedom from sexus] harassment, environ-
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« 6. Law can shape preferences. We have scen that no market can exist with-
w]rulu.ch:lnﬂumustﬂmmmmmﬁﬂﬁnmts.Inasyst:muf

property, it is necessary to say who owns what, at least in the first
jnstance. It is also mecessary to create rules of tort law, saying who can do
and who must pay for injuries and harms. As a great deal of
mpigicﬂwnrkhasshawn,thmlcgnlmh,aumﬁngbuicmﬁﬂemmu,hlw

out

meats! goods—may well value the relevant good more than he would if the
podhadbunaﬂmt:dmmmnc else in the first instance. The preference-
shaping effects of the initial allocation via law rise important questions for the
mﬂyﬁ:ufhwmdfmmarkem*Theymmtthatgnvmmtmdhwmy‘

" pot be able to leave preferences “as they are.”

. Pussles of human rationality. Are buman beings rations1? What criteria
should we use to snswer that question? These guestions have become &ll the
more urgent in light of recent work sttempting to apply economic models of
rationality to race and sex discrimination, family choice, pollution problems,
aging, even sexual encounters (and hence to the problem of AIDS). Such work
has been highly illuminating, but it is important to know in exactly what sense
people might be sxid to be (or not to be) “rational™ when they choose spouses,
recycle garbage, reject employees of certain kinds, or engage in sexual or risky
activity. Any views on such matters may well depend on a controversial ac-
count of what it means to be ranonal,

1 am especially interested in the consequences for law and policy of recent
experimental and theoretical work on rationality, social norms, and individual
valuations. This work suggests that people’s choices and judgments are quite
different from what traditional econcmists predict. People’s choices are a func-
tion of the distinctive socizl role in which they find themselves, and we_may
sCt firationally or quasi-rationally, In particular, this work points to the im-
portant role of social norms involving faimess, reciprocity, and cooperation in
producing individual choice. If 'we do not uncover the relationship between
rationalicy and social norms, we will make major mistakes in designing policies
to accomplish our goals.

- This book ‘investigates these points in many different contexts, involving
property, protection of nmature, race and scx discrimination, broadcesting, oc-
cupations] safety, end much more. [ do not teke these points to pose across-
the-board challenges to the use of free markers. On the contrary, I argue that
in some gitnatons, constitutions themselves should protect free markets (chap-
ter 7), and also that market-oriented policies are far better in the areas of
bealth, safety, and the environment than is generally recognized (chapters 13
and 14), But free markers are 2 tool, to be used when they promote human
parposcs, and to be abandoned when they fail 1o do so. Morceover, cconomic
analysis of bW should bé based on & Underitanding of how human beings
actually behave, An inquiry into these topics has a substantial empirical direc-
tion, and I shall refer to empirical matters—involving smoking, polluting, dis-
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criminating, and other issues—at many points. But it is also important 1o L e Ry
clear on our underlying judgments about social justice. B -
The book comes in three basic parts. Part 1 deals with foundations—with’ AN
the appropriate role of existing “preferences,” the importance of social norms, $3
the question whether human goods are commensurable, and issues of distribip Z5EHE
tional equity. I claim that the term “preference” is highly ambiguous and thay ;*-E* -
people’s “prefercnces,” as they are expressed in the market domain, should not A
be deemed sacrosanct, On the contrary, market “preferences” are sometimes o S ANNNEERS & 75t cost-cfiective manner.
product of background injustice or of social norms that people do not really AN 5 3 31s0 suggest that it is time to move beyond the increasingly tired and
like. Acting as citizens le should be permitted to change those norms, I Bt el -”h.o — ] heth shi R
alsu. arguc Etlmt human, gl:;js are not commensurable; there is no metric ' H:* T lrﬂ# : elp ALl :rufe?::;ﬂ-; :It,::ﬁ‘:euf ?:_id rE:rlie::I ‘?Il:;e:r dilfst gov-
which we can assess such goods as environmental quality, employment, mo; :L s :uu;ud A we have scen, markets depend on go m;t_ ;ﬂ;:un;:
{eisure time, less racial discrimination, and so forth. My discussion of %:

) o : - : :’*'_ ~ient can improve cxisting markets by creating good incentives for so-
suring well-being” it designed to respond to this problem; my general treat- ‘g R iy desicable behavior. Sometimes markets should be supplemented by gov-

=

ment of incommensurability shows how the abscnoe of & unitary metnic ph‘yi‘ A IR dnrat services, like education, job training programs, and heslth care.

+ Thus, the essays in Part II1 uy to develop approaches that would
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B | ¢ mits of cost-benefit analysis. Balancing of costs and benefits is far better

-g But everything depends on how “costs” and “‘benefits” are
et 1 suggest that many statutes have goals other than economic effi-

:; ——~T"hat such statutes are entirely legitimate. With respect to sututes

e, economic grounds, we should try to promote social commitments

=

.

a large role in hnth_ law'nnd daily lil'r.-.‘ . T;L?E:.:E L ‘ m}fo inconsistency in urging greater reliance on market instruments in
Part II deals with rights. The basic goal is to show that markets have only M 2% while insisting on a larger role for the public sector in others. In

a partial and instrumentat role in the protection of rights. In a claimi of spéciul 'E .
relevance to current disputes in the United States, I argue that free o is
are not likely to stop discrimination on the basis of race and sex. On_the®a88 ;
contrery, markets often promote discrimination. I also claim that in % ST L eing in different contexis.

years, the fmm Fﬂﬂﬂﬂ‘ has been wnmg!y identified with frec speech { RESNENENSL"TR § BGOK of this sort it would be far too ambitious to attempt to announce
markets—as in the striking claim by a recent chairman of the Federal ﬁ T Ay s of justice, But debates that seem intractable at the most abstract levels
pications Commission that television “is just another appliance,” or “'a toaster. 5 ¢ SR J.shm of solutions when the question is narrowed and od. gnd
with pictures.” Against this view, I argue that the frec specch principle is JCHURRRINNEY . o “sy incuiry into the relation between markets and iusticcmmapmy M,mmt
mostly about democratic deliberation, not sbout free markets. This tdea has a *r O ,_"-' dubtive when we draw close attention to the setting in which market reme-
range of consequences for how we think about (for example) radio, the In- Y SXENNE # ot . To the seven points 1 have listed above we may therefore
ternet, and cable television. This claim certainly bears on the subject of cam- ¢ EETSdd one more: Achievemnent of social justice is a higher value than the protec-
paign finance regulation, to which a chapter is devoted. SATEENRIaGS i ‘Tree: markets; mMAYKeEEs 4f€ imere instruments to be evaluated by th i
But Part II shows that markets can play an important role in & regime --"r“-f_:.'; ORI Tt .-Whether frés markets promote social justice is an impossible question
rights. Thus I argue that constitufions, at least in Eastern Furope, shotld 3 R J Sy &t in the abstract. Far more progress can be made by ining the
attempt to protect private property and market ordering. This argument de< il SN .':'-".ff mbexts’in which markers, sdjustments of markets, and slternatives to mar-
pends on the claim that constitutions should be “countercultural,” in the scnse ¥ SRRy sh¢ Proposed as solutions.
that they should protect against those aspects of & country’s culture and tradi-¢' SEERENEENE. ¢ ..
tions that are most likely to produce harm. In Eastern Europe, there is 4
pressing need to establish the institutions of a civil society, including a
of market exchange. .
Part II] deals with regulation, especially in the context of risks to life mﬁ T
health. A common theme is that reliance on “free markets” would be a hugl S
mistake for regulatory policy and that deregulation would often_be & foolish \ESENINNG
solution. On the other hand, many of the problems in federal regutation in .P_. e i
United States stem from Soviet-style command-and-control regulation, which'; SREME:
produces billions of dollars in wasted money and laWs thit §r# faf Too ineffet/ AN
tual in improving health and saving lives. American government does ot 8¢ A
sensible priorities; it does not use the best regulatory tools; risk regulatioh X ,_5,31-',;

sometimes increases risks. Regulation is also an ineffective tool for redistribut: S

4 ....._._-.1.1 '
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wore” of &S regiladon. Thé real question is what kinds of
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ncommensurabliity and Yaluahon in Low 89

example, leisure, consumer goods, vacation, and education for their offspring,
But much depends on what the ambiguous word “implicitly” means. The fact
that the trade-off is not made explicitly is hardly 2 matter of indifference.
When the trade-off is made only “implicitly,” it is not well described as an
ordinary trade-off at all. The actor may be showing a commitment to a certain
set of judgments about how relationships and prospects should be valued, and
if the trade-offs were made explicitly, that commitment would be undermined
or even violated. The explicit trede is not equivalent to the implicit one; the
absence of explicitness maintains cenain soci2l norms. In an analogous con-
text, Holmes wrote, “[elven a dog distinguishes between being stumbled over
and being kicked”;* the difference between a trip and a kick—identical in
effect but conveying very different attitudes—is related to the difference be-
tween an implicit and an explicit trade. In these circumstances, it is hopelessly
underdescriptive to claim that someone “implicitly” trades off (say) cash and
friendship in making lunch decisions, even though this way of secing things
might be quite helpful for predictive purposes.

Economic or utilitarian descriptions of human behavior are unlikely by
themselves (o zlter social norms or law in any significant way.!® But social
notms are in & constant process of evaluation and fux, and the description of
kinds of valuation is one method by which norms are created and altered. The
making of law reflects this process of description and valuation; law can have
cffects on kinds of valuation #s well. Indeed, many of the sharpest disputes in
law relate to the appropriate Rinds of valuation to bring to bear on disputed
problems. Here the pervasive question is what sorts of valuations the law
cught to encourage or extinguish.

If kinds of valuation matter to human life, judgments about such kinds
will matter g great deal to law as well. And in many areas of law, the question
of commensurability occupics a surprisingly important place.

V. Law in Genena
Preliminaries
These diverse kinds of valuadon do not fit neatly into legal categorics. We
cannot say that, because people value different events in different ways, it
follows that iaw should have a particular content, Nor can we draw lessons for
law from the bare fact of incommensurability in any of the senses discussed
here. This is so for several reasons.

First, we¢ nced an account of which kinds of vajuation are appropriate in
order to make recommendations for law. We are not and should not be 8gTIOS-

' tics or skeptics about appropriate kinds of valuation; they can be evaluated on

the basis of reasons. Nor should we think that, because people value a certain
thing in a certain way, the law ought to do so 23 well. Of course, democracy
has its claims; but there may be good reason to challenge any particular popu-
larly endorsed judgment on kinds of valuation. Indeed, some aspects of consti-
tutiona] law represent an effort to discipline democratic discussion by limiting
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o0 Foundotional lssues

sistent with principles of civic equality. When there are no constitutione! barri.
ers, the derhocratié pfodess is formally unconstrained, but an important part
of democratic debate consists of challenges to the kinds of valuation that pre.
vail among the democratic mniurity.

Any judgments about appropriate kinds of valuation are of course a com-
plex matter. This is so not least because, in a heterogeneous society, the state
ought to allow a wide range of diverse valuations. The regulation of valustions
can be a stifling matter. At least as & presumption, the state ought to allow
people to value in the way that they see best. These considerations, however,
do pot imply that the state should or can remain agnostic about proper kinds
of valuation. Incommensurabilities—even of the form that block certain rea-
sons for action—are not merely freedom-reducing, but constitutive of certain
sorts of freedom, for they make possible certain valuable relationships and
commitments. Moreover, a state will have a hard time if it secks to be entirely
neutral about valuations. Global neutrality is impossible. The state has to make
decisiotts about how 1o aliocate rights and entitlements; it has to decide what
can be traded on markets and what will be subject to politics, and these deci-
sions inevitably will take some sort of stand on appropriate valuations.

Second, a judgment about the appropriate kind of valuation, even if it can
be reached and persuasively defended, need not entail a particular conclusion
for law. For example, it might be shown that prostitution entails an impropet
valuation of human sexuatity, but this need not mean that prosttution should
be outlawed. To justify outlawing prostitution, we must make an additional
set of arguments zbout both the likely effectiveness of the ban and the princi-
ple that supports use of the coercive power of the state. Or we might think
that the best human life involves a certain way of valuing the environment,
without thereby rejecting, for exampie, tradable emissions permits as a regula-
tory tool. Perhaps tradable permits do not affect valuations of the environ-
ment; perheps eny such effects are minimal and well justified by the various
gains. Or we might believe that animals deserve consideration and therefore
uught not to be caten, but also belicve that the law should not require vcgcl:a.n-
snism. State-compelled vegetarianism might well be ineffectual and inconsis-
tent with individua! liberty, rightly conceived. These examples show that any
general claim about the right kind of valuation needs a great deal of supple-
mentation to result in concrete recommendations for law and policy. There are
also pecurring questions about the feasibility of various legal strategies.

More generally, we can defend one kind of valuation for law and govern-
ment and other kinds for family, church, and civil society. The law might, for
example, insist on calculating the value of human life through conventional
economic measures, The calculation might be acceptable if there is an “scous-
tic separation” ! between legal measures and private life, At least if the mea-
sures do not affect prevailing kinds of valuation and can aperate antonpomously
in their own sphere, the law may be acceptable, even if it does not reflect an
appropriate kind of vzluation for other contexts.
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possible kinds of valuaunn, on the ground that they are too sectarian or incon- % . r,.r
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ncommensurabiinty ond Valugtion In Low '™
Third, the legal system has crude remedial tools. Usually it must use mon-

' % etary remedics, In view of this limitation, the fact that these remedies are not

: commensurable with sorne harms is ofien merely an interesting theoretical
1 § point. When someone has lost an arm, or when a river has been pofluted, the

legal system has to work with money. The tools of the legal system lack suffi-
cient refinement fully 1o take account of diverse kinds of valustion, What can

be said about personal valuations cannot be said about legal institutions. It
§  may follow that public policy ought to operate on the assumption of commen-

surability even if human beings should not; or it may follow that the legal
gystem must often put problems of incommensurability to one side, leaving
those problems for ethics rather than for law.

These disclaimers are important. Nonetheless, the fact of incommensura-
bility, and the existence of diverse kinds of valuation, do help illuminate a
wide range of disputes about the substance of law, about legal institutions, and

gbout legzl reasoning. In the next section, 1 offer several examples of pertinent
legal debates.

The Expressive Function of Law

A unifying theme for the discussion is the expressive fumcrion of low, When
evaluating a legal rule, we might ask whether the rule expresses en appropriate
vafuation of an event, person, group, or practice. The point matters for two
reasons. The first and most important is based on a prediction about the facts;
An incorrect valuation may influence social norms and push them in the wrang
direction. For example, if the law wrongly treats something—say, reproductive
capacities—as a commodity, the social kind of valuation may be adversely af-
fected. If the law mandates recycling, subsidizes national service, or requires
mandatory pro bono work, it may have healthy effects on social vatuations of
the relevant activities. It is appropriate 1o evaluate the law on this ground,

We can go further. Some people seem to think that it is possible to assess
law solely on the basis of consequences—that an open-ended i inquiry into con-
sequences is a feasible way of cvaluating legal rules. But this is not actually
possible. The effects of any 1£ga! riile can be described in an infinite number
of ways. Any particular characterization or accounting of consequences will
rest ot on some specification of the brute facts; instead, it will be mediated
by a2 set of (often tacit) norms determining how to describe or conceive of
consequences. Part of the expressive function of law consists in the identifica-
tion of what consequences count and how th:y should be described. Because
any conception of consequences is interpretive and thus evaluative in charac-
ter, "“pure” or unmediated consequentialism is not a feasible project for law.

A description of the effects of some legal rule is & product of eipféssive
norms that give consequences identifiable social meanings, including norms
that deny legal significance to certain consequences, We can therefore see the
expressive function both in the effécts of ldw on social attitudes and in the use
of law 1o decide what sorts of consequences matter for legal purposes. When
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it scems as if we can talk about consequences alone, it is fml}' because lhe!’:w* j{ gppl'opl'iﬂ.tﬂ valuation of wh.at it means for one species to eliminate another.
mediating expressive norms are so widely shared that there Is no mnttwcr;?-'? R & society might endorse or reject capital punishment because it wants to ex-
about them., et the X R 25y B - press 2 hitrt:l:l ultftr:tt_ant:_mg tolll' the appropriate course of action after one
I have emphasized the possibility that kinds of valuation reflected ip i P! serson has taken the life of another.
law will affect social valuations in general. Sometimes this claim i right; valug: ¥,
tions, like preferences and beliefs, are not a presocial given, but a product uf-'i‘-:"': Ao Court decisions. The empirical effects of those decisions are highly dis-
a complex set of social forces, including law. But sometimes law will have lide, & 2% puted. When the Supreme Court says that capital punishment is unconstitu-
or no cffect on valustions. Society is filled with legal provisions for market ¥ * JF, , tional, that segregation is unlawful, that certain restrictions on hate speech
i i jtti 58 violate the First Amendment, or that students cannot be asked to pray in
L5y gehool, the real-wotld consequences may be much smaller than we think. But
; Hi the close attention American socicty pays to the Court’s pronouncements may
227 well be connected with their expressive or symbolic chatacter, When the Court
-f' u decision, it i3 often taken to be speaking on behalf of the nation’s
¢ basic principles and commitments. This is a marter of importance quite apart
law on social norms is so small as to be an i{:nplnusiblc ba.m for ﬂhi!actiun. i -_ "; ﬁnm consequences, mnmﬁmaﬂy understood. It i? customary and helpful to
But there is a second ground for endorsing the expressive ﬁmc'It?n of law; % k%% point to the Court’s cducative effect. But perhaps its expressive effect, or its
and this nd does not concern social effects in the same sense. The ground L A5 expressive character, better captures what is often at stake.
is cummg:iu with the individual interest in integrity. Following the brief but 3, -F # I do not claim that the expressive effects of law, thus understood, are
suggestive discussion by Bernard Williams,'* we might say that personal be- ;‘f‘v; ? F decisive or that they cannot be countered by a demonstration of more conven-
havior is not concerned solely with producing states of affairs, and that, if it ¥ & 4 tioral bad consequences. As noted carlier—end it is important here—we might
were, we would have a hard time in making sense of important aspects of our ;%8 =% insist on a sort of acoustic separation between the domain of law and other
lives. There are glso issues involving personal integrity, commitment, and the E - g spheres, hoping and believing that the kind of valuation appropriate to govern-

nasrative continuity of a life, Williams offers several cxamples. Someone might o* €75 ment will not affect the generally prevailing kind. If OSHA cngages in cost-
refuse to kill zn innocent person at the request of 8 terrorist, even if the conse- ¥

2295 benefit anelysis, surely people will not begin to think of their spouses as com-

quence of the refusal is that many more people will be killed. Or a pacifist 4!. "% modities. But I do suggest that the expressive function is a part of political
might refuse to take & job in a munitions factory, even if the refusal will have *

- 3 1mod legal debate. Without understanding the expressive function of law, we
no salutary effects. 4 =42 will have a hard time in getting an adequate handle on public views with
Qur responses to these cases arc not adequately captured in purely conse- k
quentialist terms.'® Now it is possible that, for example, the refusal to kill an “*
innocent person is consequentially justified on balance, for people who refuse "‘% -
to commit bad acts may cultivate attitudes that Jead to value-maximizing be- b5
havior. But this is a complex matter. My point is only that_consequentialist
accounts do not fully describe our evaltuative attitudes toward such acts, !
Maorcover, the expressiont of the appropriate evaluative attitude should be +

J.  This point bears on the cultural role of adjudication and especially of Su-

valuations: certainly, intrinsic goods are purchased and sold. The question 6‘
therefore remains whether the claimed effect on social porms will occur. It is "
fully plausible, for example, to say that, although 2 law that permits prostity. »*

tion reflects an inappropriate valuation of sexuality, any adverse cffect of the

are valued for reasons other than use. Market exchange need not affect socia] -

x
*I 3
I

“°# wl punishment, and aborticn.

i 4

3 V. Law in Particular

| oow discuss a number of areas of law in which kinds of valuation are at

3% stake. In some of these areas, issues of commensurability also move to the

understood as a human good, constitutive of desirable characteristics. By mak- } fore, Of course, there are important differences among these areas, each of
ing certain choices and not others, people express various conceptions both of 3;,&” R 4 which raises distinctive issues of its own. Some of the issues are connected t0
themselves and of others. This is an independently important matter. We shounld y ¢ §* 3 problems of individual or social choices amid scercity; others are not. But I

agree on this point even if we also belicve that consequences count (medisted as ¢ .3 %7 believe that it is impossible to obtain a full understanding of these areas of law
they are by expressive norms), and that people ought not to be fanatical. Bk

_ ‘¥ 4§ without reference to ideas of & general sort. In this sense, these very diverse
There is & rough analog at the social and legal levels. A socicty might > } "% areas ghare a common subject. They are united by the presence of important

identify the kind of valuation to which it is committed and insist on thnth_nd.;l} |

even if the consequences of the insistence are obscure ufr unknown. A society i |-

ight, for example, insist on an antidiscrimination law for expressive reasons; v BE , _ o

ml:vcnghif it does nﬂt know whether the law actually helps members of minority gg% ' "f Social Differentiation

groups. A society might protect endangered species partly because it believes s 5[5 A liberal society allows a high degree of social differentiation. It includes the

that the protection makes best sense of its self-understandicg, by ﬂpmﬂ!§ "17§ political sphere, the family, markets, intermediate organizations—especially

i .."
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religions orgapizations—and much more. Michael Walzer’s influential book®
offers an instructive discussion of these different “spheres.” It would be cspe.
cially valuable 1o be able to understannd the social function or purpose of thiy
<ort of differentiation. Why might it be 2 good thing to carve up life in this
way? And what exactly is the role of law in this endeavor?

The liberal commitment to social differentiation can be understood as an
effort to make appropriate spaces for different kinds of valuation. Without
accepting naive comceptions of the public-private distinction, we can see the
family as the characteristic liberal sphere for the expression of love, At its best,
politics embodies the forms of respect entailed by processes of reason-giving,
In many intermediate organizations, pcople express affection and admiration,
In religious organizations, the prevailing kind of valuation is usually one of
wnnhipmdrﬂum.mmﬂkctistypimﬂythcsphmfmm.m
bought and sold on markets are typically valued in the way associzted with
pur:commndiﬁ::,ahhuughitisimmmntandﬂsouuﬂhmmmythingsm
on markets—music, vacations in beautiful places, ert, childcarc—are valued
for reasons other than simple use,

Law plays an important and often overlooked role in the construction and
maintenance of these various sphercs, which are anything but natuml. We
know far too little to say that, in the state of nature, there is 2ny such division,
Markets are of course u function of the law of property, contract, and tort,
without which veluntary agreements would not be possible. It is law that de-
cides what can be traded on markets, and how trades can occur. Undoubtedly,
families of various sorts would arise in the statc of nature, but the particular
families we have are emphstically a function of law, The law helps to create
gn independent familizl sphere; it also detcrmines who may be entitled to its
protections and disabilities.

The state also insulates the public sphere from civil socicty, through, for
example, the rule of ane person, one vote and limitations on expenditures oo
campaigns. Intermediate organizations, like religious greups and labor unjons,
also recejve various protections, insulations, and disabilities by laws designed
to recognize independent sociel spheres. The creation of diverse social spheres,
understood as & mechanism for allowing diverse kinds of valuation, is also
an important social good, providing a form of liberty that is indispensabie in
modern society.

It would be foolish to idealize current practices. Institutional practice of-

ten deviates from institutional aspiration. Politics is often a realm for uac; ot

has important marketlike features, It is hardly a simple process of exchanging
reasons. The family is not only & place for the expression of love, Women and
children have often been used without their consent, sometimes Like commodi-

ties or objects (consider domestic abuse). People who belicve in different kinds
of valuation do not deny the gap between current practice and current gspira-

tion. Much social criticismn consists of an insistence on that gap, and of claim
for reform in the interest of producing conformity to the aspiration.

Incommensurablifty and Valuation In Law 95

Religion, Civic Equality, and Political Liberalism

[ 1 Qur system is one of liberal republicanism. As such, it is committed to a

principle of political equality and to a certain view about the relationship be-

i . . rween political life znd religious conviction. We can make some progress on

these abstractions by observing that a liberal republic attem

cse 4 ) at a pts to exclude cer-
tain kfnds of valuation from public life. Those kinds of valuation may be too
s::ctnnan, or t_l:u:}' may be inconsistent with the premise of politica] equality. A
liberal republic thus bans particular “inputs” into politics either because they

.. express 8 Iicind of wfluatinn that is suited only to private life, or because they
] deny politcal equality, a commitment that entails certain evaluative attitudes

roward fellow citizens. What I want to emphasize is that we can get a distinc-
tive purchase on certain constitutional issues in this Light,

Under the Constitution, the Establishment Clause is the key example of
the ban on certain kinds of valuation. The Constitution rules out valuations

1 , that assume ctl:tain conceptions of what is sacred, at least those that invoke
g religious commitments. For example, & law making Easter a national holiday
% may not rest on the pround that it reflects the sanctity of Jesus Christ. The

Establishment 'Claus: generally rules sectarian justifications for statutes out of
tl:ound-:-., even if other, neutral factors could support the same laws. Political
hb-e::'ahsm is cu{:lsﬁmtc:c in part through the idea that certain kinds of valuation
are oo contentious to be a legitimate of i< i i
O te pomt of ot i insh; . part of public life, even if they are 3 fully
_ A [ibfra! republic also excludes certain kinds of valuation of human beings
as inconsistent with constitutionally prescribed norms of political equality. I
have referred 1o the prohibition on “titles of nobility,” a key to the American
tradition in this regard. The Equal Protection Clause is now understood very

'. much in these terms. Thus, for example, a law cannot be premised on the

ground that blacks ere inferior to whites, or women inferior to men.®' This
idea may help make sense of the controversial claim that discriminatory intent

| 15 a necessary and sufficient condition for invalidating legislation,

Rights

In an influental if extreme formulation, fomer Judge Robert Bork asks how |

the Court can protect the right to sexual privacy if it does not protact the right

_ to pollute, On Bork's view, both rights amount to "gratifications,’

gt On I gratifications,” and

18 is no essential difference between them.?? A less extreme version ut" this v:::
the concern whether the Court can consistently protect sexual privacy without

protecting property interests; who is to say that the former is more important

than the latter?

We might be able to handle this question better if we insist on qualitative

b rather than merely quantitative differences among ri is no :
g rights. It is ecessaril
g true that someone will vatue sexual privacy “more™ than contin ::edn :mployzf

ment for longer hours gt better wages, but it is possible to have a distinct

J, concern about government segulation of the former, and it may be because of

|

y
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the way that sexusl privacy is valued that constturional protection is appro. .

priate. Once claims for constittional protection are not eligned nlong a single
scale and assessed in purely quantitative terms, it becomes casier to make
progress in thinking about fundamental rights. N

This general understanding may cast light on some familiar and somewhat
mysterious notions in legal and social theory. Consider, for mple, Ronald
Dworkin's account of rights as “trumps,” 23 or John Rawls’s claim that, undes

the appfopriate theory of justice, the principle calling for equal basic h
lexically prior to better economic errangemcnts.®* If we treat rights as

“trumps,” we may be taken to be saying not that they are infinitely or even
extraordinarily valuable when viewed solely in terms of aggregate levels, Bt
thntthcym#ﬂu:dinndisﬁncﬁv:m—umqumdﬂmtﬁﬂﬁrm

qualitatively higher than, the way we value the competing interests. Decause

of the distinctive way that rights are valued, ilisnemry!:hattlgcmmpcﬁng
interests be (a) of a certain qualitative sort and (b) extraordinary in amount or
level, in order to count as reasons for abndgment.

Similarly, in speaking of the lexical priority of equal libcrt}'_, we mpy mean
that a just society values this interest in a way that precludes its violation for_
social and economic advanidges. The lexical priority of liberty thus represents
an effort to restatc Kafitian ideals about the priority of equal dignity ahd &

spect. We can jmagine cases in which this judgment could be fangiical. But it

geems clear that, in some cases, a belief in lexical priority may well rcﬂect
claims about incommensurability. We might treat equal liberty as a reﬂccmn
of the foundational commirment to equal dignity and respect and bchcvc that
we do viclence to the way we value that commitment if we sliow n‘.ml:F
compromised for thesakcofgrmtcrmcialmdmnunﬁca!imugﬁ. On this
view, the lexical priority of equal liberty is structurally akin to the refusat w
allowlchﬁdtubcmdedfmmh,nrnpmmimmbebmdmdasarmﬂt_uf
mildly changed circumstances. It refiects a iudgmcnt_that the prevalent kind
of valuation forbids compromising the good for certain reasons, cven though
those reasons are legitimate bases for action in other contexts.

Blocked Exchanges

——r— — .=

An understanding of diverse kinds of valuation helps explain why liberal re-
gimes generally respect voluntary agreements. pr_eoplr. value things in differ-
ent ways, the state should dlwmmtumnmngsuutumc?chmﬂ
values were commensurable, perhaps we could scek te block certain voluntary
exchanges simply because we had better information about relcmmmd
beaefits than the partics themselves. In the face of diverse kinds of valuation,
it is best to permit people to value as they like.

But cven a system that generally respects freedom of contract may block
exchanges on scveral grounds. Typically, such grounds invulvF some form of
market failure; A party may lack relevant information, a collective action prob-
fern may exist, third parties may be affected, a party may be myopic. But an
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sdditional and distinct reason is that some exchanges involve and encourage
f g improper kinds of valuadion.

I think that more common arguments stressing distributive considerations

:-,-‘:;:" or unequal bargaining power often depend, on reflection, on an unarticulated
§“4 claim about inappropriste valuation. The claim is that to allow purchase and

sale of a good will mean that the good will be wrongly valued in s qualitative
sense. Consider, for example, the right to vote, Vote rading is objectionable
in part because it would allow inappropriate concentration of political power

¥ i the hands of a few. The prohibition therefore overcomes a collective action
y#% problem. But perhaps the ban on vote-trading slso stems from a concern about

kinds of valuation. If votes were freely tradeble, we would have & different
conception of what voting is for—about the values that it embodies—and this

changed coaception would have corrosive effects on politics.

Some reactions to Judge Richard Posner’s argument on behalf of a form

#  of “baby selling” stem from a similar concern. Judge Posner contends that a
% market for babies would serve most of the relevant policies better than docs

the current system. In some ways his argument is persuasive. Certainly the

% gesite of infertile couples for children would be better satisfied through & mar-
4 ket system. But part of the objection to free markets in babies is not quite
T engaged by Judge Posner. Instead, the objection is that a system of purchase

and sale would value children in the wrong way. This system would treat
bumsn beings as commodities, & view that is itself wrong, and a practice with
possible hermful consequences for social valiation in general. At most, this is
a surnenaty of 3 complex argument, based partly on uncertain empinicat judg-
ments, and it is hardly by itself decisive. But we cannot get an edequate grasp

& onthe problem without seing this concern.

Or consider a possible spplication of the widely heid view that market

-. ::,’ incentives are preferable to command-and-control regulation (& view endorsed
*%. in chapter 13). Might it not be preferable, for example, to allocate tradable

racial discrimination rights, so that discriminatoers, or people who refuse to act

$ affirmatively, can purchase rights from people who do not discriminate or who

engage in affirmative action?** Suppase it could be shown that an approach of
this sort would be more efficient than the spproach in the current civil rights

B laws, and also that it would produce equal or better ourcomes in terms of

aggregate hiring of minority group members. Even if this were so, it might be
thought unaccepiable to permit employers to discriminate for a fee, because
the way that we do or should velue nondiscimination is inconsistent with

' granting that permission. This argument might be educative: If discriminators

could buy the right to discriminate, perhaps discrimination would pot be stig-
matized in the way we want. Or it might be expressive: Perhaps society would

like to condemn discrimination quite apart from consequential arguments.

In coming to terms with the issue of blocked exchanges, some further
points are important. As noted, the recognition of diverse kinds of valuation

!tlight well be made part of & conception of law that places a high premium on
& X% individual liberty and choice. At least as a general rule, the state should not
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say that one kind of valuation will be reqmrcd Within broad outlines, peoph .;;
ought to be permitted to value as they wish, though we :shuuld recognize '
that any kind of valuation will inevitably be affected by secial norms and by
law. _ ‘
Moreover, there is an important difference between urging changes in to.

cial porms and urgiog changes in law. There may be 2 justified norm agaion : 3;'3';{

asking a neighbor 10 mow onc’s lawn without a law to that effect. Similarly,

eat meat. It is possible to urge people to value animals irf a certain way without
thinking that the law should require that kind of valuation. ' .
We might understand the distinction between norms nn_d laws In wo dif-
feremt ways. First, the distinction might be largely pragmatic. A Ia_w tmposed
on people who do not share the relevant aorm may breed frur:tmuun and_ re-
sentment. 1t may be counterproductive or futite. Second, the difference !rught v
be rooted in a principle of liberty, one that calls for 2 strong presumption in  «*
favor of governmental respect for diverse kinds of valuation. A legal mandate

may be simply too sectarian or intrusive for a heterogensous society. Both . } 2

pragmatism and principle seem to argue in favor of a sharp distinction between .
norms and law,

There is a final point. Markets are filled with agreements to transfer goods
that are not valueqd simply for use. People purchase music, even if they regard
the performances as deserving awe and wonder, They buy human care for

their children. They trade the right to sec beautiful areas. They purchase pets R i

for whom they feel affection or even love, and whom they hardly regard s
solely for human exploitation and use. The objection to the use of markets in
certain areas must depend on the view that markets will have adverse effects
on existing kinds of valuation, and it is not a simple mateer to show when md
why this will be the case. For all these reasons, opposition te commensurabil-
ity, and insistence on diverse kinds of valuation, do not by th;l:ms-:lm amount
to opposition to market exchange, which is pervaded by choice among goods
that participants value in diverse ways. ;

Legal Reasoning

A belief in diverse kinds of valuation has consequences for current debates
about the acrual and appropriate nature of legal reasoning. If it can be shown
that a well-functioning system of law is alert to these diverse kinds of valuz- <
tion, theories of legislation, administration, and adjudication may be nffectod

Consider, for example, economic analysis of law, It is clear that this form
of analysis has produced enormous gains in the positive and normative ﬂudy
of law. The approach has been criticized on many grounds, most familiarly
that it is insufficiently attuned to distributive arguments. But perhaps the re- *
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noticed. In its pormative form, economic analysis depends on too thio, flat,

and sectarian 8 conception of value, captured in the notion that legal rules .y - of how to make choices among incommensurable goods. The two questions

P

A r

¥ [ have not yet dealt with two major questions. The first involves the choice

cistanice to cconomic analysis stems from something quite different and less g‘ E among different kinds of valuation and, more particularly, the decision

it

P 4y
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should be designed so as to maximize wealth, The problem with this idea is
that the word “wealth” elides qualitative distinctions among the differem
goods typically at stake in legal disputes. Instead of maximizing wealth, it is
desirable to have a highly disaggregated picture of the consequences of legal
ntles, a picfurc that enables the judge to see the various goods at stake, This
is true not only of the law of free speech and religious liberty, but also of the

§ i& law of contract and tort. At least under ideal circurnstances, it would be good
one might speak on behalf of 2 powerful norm against certain attitudes toward %, $28 1o have a full sense of the qualitatively distinct interests at stake before reach-

animals without also recommending laws that, for example, forbid people to  + o

ing & decision.
“We still lack a full account of practical reason in law, But what [ have

'.'f:' said here offers some considerztions in support of analogical reasoning, the

conventional method of Anglo-American law, Analogical reasoning, unlike
economic analysis, need not insist on assessing plural and diverse social goods

¥, according to a single metric. The analogical thinker may be alert to the tnati-
5. fold dimensions of social situations and to the many relevant similarities and
B differences. In picking out relevant similarities, the analogizer does not engage

in an act of deduction. Instead, she identifies common features in a way that
helps constitute both legal and cultural categories, rather than being con-
strained by some particular theory of value given in advance. Unequipped with
or unburdened by a unitary theory of the good or the right, she is in a position
to sec clearly and for herself the diverse and plural goods that are involved and

| o . to make choices among them without reducing them to a single metric. This

is one description of the characteristic style of Anglo-American law in its ideal-
ized form.,

A distinctive feature of analogical thinking is that it is a “bottom-up” ap-

"8 proach, building principles of a fow or intermediate level of generality from
% engagement with particular cases. In this respect, it is quite different from

“top-down" theories, which test particular judgments by reference to general

theory.?” Because analogy works from particular judgments, it is likely to re-

flect the plural and diverse goods that people really value. Of course, there

3% are nonanalogical approaches that insist on the plurality of goods, and those
, 4y pproaches also have a “top-down” character.

This approach has disadvantages ss well. The use of a single metric makes
things simple and orderly where they wonld otherwisé be thaotic. In cerfain
aféas of the taw,this may bea decigive advantage, all things considered. Cer-

tainly, it has been taken as an important advantage in many areas of confempo-

o rary law, in which the displacement of common law courts by legislation has

M been designed to promote rule-of-law virtues inaccessible to ordinary adjudi-
% cation,

Vi. Cholces Again

whether or not to make things commensurable. The second involves the issue
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._ standing of the relevant problems. I have suggested as well that even if, say,
387 government officials align the diverse effects of regulation along a single met-

. vers must be developed in the context ric, they should also provide a disaggregated picture, so that citizens can be
nﬂ;_ﬂ? As 1 %Iﬁm only 2 few m:ﬁnm here. . g aware of qualitative differences and of the various goods at stake.

g 5 A All this leaves much uncertainty., But it does suggest that, institutional
_ 4 k%  issues aside, we should approve of a large degree of diversity in kinds of valua-
Which Kinds of Valuation? i%& X& tion. From this it does not follow that any particular kind of valuation is ap-
. _ : . - oy X riate for an icular sphere. To evaluate kinds of valuation, we also
;rh“ uil.‘:lm:egtlungm @thwthel “qutlT;ﬂf:fy 'I:pm?: c;kmm:b;f ,?.T[T u;:riuﬁ i;‘; ﬁ;ovﬂ to think v:};yﬂmtdyibout what kinds in what places are parts of a
wre should adopt 8 unitary kind of valuation, or seck to obtsin some Sort of g% good lie or a good politcal system.
commensurability. In many ways, this project unitcs such diverse _thinkerl sy 188
Plato, Bentham, and, in Jaw, Richard Posner. It scema clear d;:.;o this b;pmhphcin; A
would hnve many advantages. It w“':_i simplify r_;z:o;d:deed pn:;atic valoe ;?f {<E How are choices made among incommensurable goods? How can those choices
Ehcﬂnﬂmsmﬁﬂﬂ““ﬂ'm‘]?; rs : fino o one familiar conception of , + J 3% be assessed? The first point is that there is o algorithm or formula by which
m .th“ tntcrpmc (mwm ) ntinnaﬁ:f Would it not be s large im- Y ¥ o answer this question. If we are looking for a certain sort of answer—the
rationality, this stcp bmmm be obtained? iw 1 sort characteristic of some believers in commensurability—we will be unable
provement if commensurabLuty brained . . 'EE ; ta find it. Relatively little can be said in the abstract. Instezad, we need to offer
L i - . It scems cbvious o2 L% detsiled descriptions of how such choices are made, and how to tell whether
unitariness and WMMdhﬂmmﬁ lﬂlytuli better concep- & 3 “M such choices turn out well, Here there are many possible criterda for public
that an answer to this question ! make by considcring what  §## and private action, and a mere reference to the existence of incommensurabilit-
ton of e B m:ff:ufﬁfh :ﬂmﬁnnimréﬂwuﬁm or if comzuen- ¥ 1 % ies will be unhelpful standing by itself,
the wnrld would t‘ ke :. In such a world, for example, a loss of friendship ', =] In faw and politics, a diverse set of standards—liberty, equality, prosper-
e A ubm:c;ul: ::all be like,a loss of nmn;? though undoubt- S 'Fnl  ity, excellence, all of these umbrelta tecms—will be brought to bear on hard
or the death of a parent ' in something that one prizes—like art or ) <F#8 cases. A particular goal is to find solutions that will minimally damage the
ﬂﬂy-' lot of it. An w as an increase in net worth, or the ﬁ relevant goods. Perhaps an approach that promotes a recognizable form of
music—would be valued in the same ""’?th *elief of human suffering, or the * JEH tiberty will only modestly compromise & recognizable conception of equality.
birth of a new child, or falling mé}ﬂf;:;;n;fc:sh m;ﬂm would really be eval ¢ sE7 8 Here, 100, there is no escape from close examination of particular cases.
victory of 4 favore smtﬂ amount. The distinction between instrumen- Eﬁ g5 4 Consider, for example, the issue of surrogacy. It would be plausible to
uatedsqldyluqthcm’ﬂ e ) the sense thst many intrinsic goods 4 §&%¢ conciude that the legal system ought not to criminalize surrogacy but also
tal and intcinsic goods w?lled:;i apse, 10 tal Dy _'.';Tj cught not to require surrogate mothers to hand over their children to the pur-
wou.l: mboim et e o a world. A life with genvine commen- 1.8 m&:g pareats, at 1&:{ during a brief period after birth. Criminalization
€ : : : ith an entafl difficult enforcement problems and might also discourage ar-
surability would be flat and dehwthwﬂilﬂi :eftmlc:n;o“:l? te;‘mt;ltc % °47% rangements that do much good and Epttr?: harm. We ;fh understand why surro-
appropriately f"‘“‘rf’ﬁed npptpnmt:lh; In fact, it would be barely recognizable, | ¥f gacy arrangements might be thought to be connected with sex inequality, but
desirable relationships and StAtNCEs. LA B0 T o e fatal to the view that |4 the contribution to discrimination is probably too attenuated to justify crimi-
On the “.M lf'md' m glught to rest on unitery kinds of valuation or . |- ¥ palization. On the other hand, it may be damaging to the birth mother to force
law and public F:’;“’ e measarability. It is possible to think thet under ideal £ 378 ber 1o hand over a child against her will, especially because before the fact it
on mﬂ;?bm of va! o0 is diverse and plural, but that in light d g“ may be quite difficult for her to know exactly what this action entails. The
conditions, system i ‘.5:’4 failure of the legal system to order specific performance is unlikely to have

Choices Among Incommensurable Goods

institutions and the constant pect of bias,
Ofmnﬁmm:':mu arbmmnyf h“:?pl:;nh?m should assume nngie kind or 4 E‘* serious nd?m_'se consequences on prospective participants in such srrange-
I n:;:mc as the best way of promoting all of the relevant goods. This ; - 4% menn, This is, of course, an inadequate treatment of a complex problem. All
umqumm ot be answered a priori ot in the abstract. But those who favor,* 'Eﬁ" I mean to do is to suggest some of the lines along which the inquiry might
m based on unitary kinds of valuation and commensurability .. Jiy occur. (Compare an approach that would insist on commensurability. Such an
m understand that their approach is best defended as a means of overcom- Ji« - HJ lPPro;ech would be Jaughably inadequate; it would prevent vs from sceing
ing certain instirutiona! obstacles, and not as reflecting a fully adequate under; ﬂ?’ ']?'3::::5:;” what iz really at stake.)
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02 Foundationot lssues

Much of the relevant work here is done in two ways: through analogies
and through understanding consequences, mediated a3 these are Lhrough ex-
pressive norms. When incommensurable goods are at E-.uk:_, it is typically
gsked: What was the resolution of & previous casc with smnln funne};?
Through this process, people scek to produce vertical nnd hn:nznnt:_nl COnsis-
tency among their various judgments. This system of testing is dcs:gn_od not
to line up goods along a single metric, but to prof:lune the sort of consistency
and rigor that characterizes the successful oqerauFm of pl:ﬂl‘:‘tlﬂl reason. The
inquiry into consequences avoids monism while still examining thf_: real-world
offects of different courses of action. How, for :nm:_)lc, will a pam:lar result
compromise or promote the relevant goods? This is a characteristic part of

ractical reasoning in law.

P In the context of emissions trading in environmental law, for example, it
seems hard to support the empirical claim that the shit:t from commatd-and-
contrel government to financial incentives will have serious adv:rf:c :ﬂ':ﬂ;_nn
people’s thinking about pollutioa. Mauny claims about the educative function
of law are actuatly claims about resl-world consequences, ul:_admtmd _thnmgh
exprmiv:nnmunwhi:hthcmismdispute. It is possible to think well
about those consequences, and sometimes we can sc¢ that the feared eﬁ‘m
will not materialize. In this way, it is possible to explore whether thcr_c vn]l bc
damage to some of the goods that are allegedly thrcptened by certain injtia-
tives. Of course, it is truc that, on some issues, we will lack relevant data.

A Note on Tr_aged:{

There is a final point. A recognition of inmmmmsurfbiliw i§ necessary 1o
keep alive the sense of tragedy, and in certain ways this is an mdmdunlignd
collective good, perhaps especially in law. Recogmtion that all outcomes “im-
posc costs” is not quite the same thing as a sense of t:fng:d}r.“ Though I can
hardlydimthismmple:mmrhm,thcnrymmofm@ud}'mm

embody a comnitment to an understanding of the uniquéness of certain goods,
\ or the irreversibility and irreplaceability of certain losses, If tragedy were un-
derstood to mean instead high costs, or the existence of losses that accompany
benefits (Kaldor-Hicks rather than Pareto improvements, for example), the

Incommensurabliity ond Voluation in Law 103

‘B9 can be simultancously preserved. This awareness is itself desirable because of

¥® the pressure that it tends to exert on judges and legislators as well, A rede-

¥ scription of tragedy in terms that assume a monistic theory of value would not
¥  .ceate the same sort of pressure.

Concluslon

+% Human beings value goods, events, and relationships in_diverse and plural
|78 ways. Somctimes money itself is not fungible. Often we face sericus problems
‘+% of commensurability. This problem does not entail paralyii§, indeterminacy,
® or arbitrarincss. Decisions are made all the time among incommensurable
5% goods, at the personal, social, and legal levels, and these decisions may well
s be rational or irrationzl. It might even be possible to convert our kinds of
2 valuation for use on a unitary metric, or to make goods, cvents, and relation-
¥ :hips commensurable. But if what I have said here is correct, this would be a
31 gort of tragedy, not least because it would make the very fact of tregedy puz-
zling or even incomprehensible.
The fact of diverse kinds of valuation, and the existence of incomtmensura-
. blc goods, have not y&r playsd o ajor role in Jegal and economic theory. But
% these issii€s inderlic a surprisingly wide range of legal disputes. No unitary
% “rop-down” theory can account for the complexities of most controversics in
" law, Perhsps most dramatically, the libera! insistence on social differentia-
ticp—markets, families, religions groups, politics, and more—is best justified
23 an autempt 10 make a space for distinct kinds of valuation and to give each
of them its appropriate place in human life. The Establishment and Equal

» |.4& Protection Clauscs arc centrally concerned with regulating kinds of valuation.
o | «% In environmental law, the major issue of contestation is frequently the sppro-
) 51 priste kind of valuation of environmental smenities; if beaches, species, and

¥ "% mountains were valued solely for their use, we would not be able to under-
~@ stand them in the way that we now do.
The same issue arises in the law of contract, especially in the award of
* §*%3 specific performance remedics. It also plays a role in thinking about the point
"%t of dermnage remedics in tort, In both settings, it is wrong to ignore the highly

sense of tragedy would be dramatically changed. Here, too, we would not have
simple redescription of the pfoblem. _
: fmnfu::edyiunindividmlgoodbmuu it sccompanics and makes
possible certsin relationships and attitudes that are an important part of good
life. It is a collective good for this reason and also because 1t fucua;u attention
on the fact that, even when the law is doing the right thing,allthm.gaconmd-
ered, much may be lost as well. This is valuable, for cxample, in current
thinking about the environment and occupational safety. In the presence of
tragedy, there is & large incentive to create social arrangements $o that people
that
G n:i; ::-xbﬁt, tﬂcmhnglo-hmm legal system is alert to the fact that diverse
goods are at stake in many disputes. Judges know that not all of thesc goods

- *ﬁ contextual nature of choice and to act as if a particular decision—not to take
'¥8 out insurance for a certain danger, to accept a job at & certain risk preminm—
reflects some globsal judgment gimply sdaptable for policy use. No global judg-
% ment need underlie particular choices. Many blocked exchenges, morcover,
<% attest to social resistance to commensurability. We might also think that atten-
R ¥ tion to these issucs shows that cost-benefit analysis is obtuse, because it aligns
w448 qualitatively distinct goods along a single metric. In addition 1o cost-benefit
w498 analysis—which might of course be helpful in cur at most second-best world—
ig¢e what is desirable is a disaggregated picture of the cffects of different courses
% H' of action, so that officials and citizens can see those effects for themselves.
% 44 In disputes over free speech, large questions are whether speech ought to
e
¥ 7

37 be valued in the same way as commoditics traded on markets, and whether
i3 1 free speech values are unitary or plural. We might think that we ought not to
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104 Foundcational issues

treat free speech as an ordinary commodity and that we should recognize -3’.:
diverse ends it embodics. Various arguments for revision of existing undp. 8
standings——market thinking for families and pohucs, cxtension of the meg%
phor of the family, the view that reason-giving ought to occupy all mi ﬂ‘i
sphercs—might be scen as attempts to renovate current forms of valuation mf‘a, R
favor of a new or even unitary kind. *’,ﬁj : -
An cspccmll}' large task for legal theory is to offer an adequate d
of how, in legal contexts, choices should be made among mcummnnmbhggs Y
goods and among different possible kinds of valuation. I have at best st:r_{ﬁ‘ g i.',.

10 undertake that task here. There are limits to how much can be said in '"-'_i_f "
abstract; a close inspection of particular contexts will be mdlspensnble to thu 3“ .
endeavor. But I conclude with two suggestions. An insistence on mcom
I’lbllll}' and on diverse kinds of valuation is one of the most lmpumnt_m
stons emerging from the study of Angle-American legal practice, and an an ap- °
preciaton of those diverse kinds will yield major gzins to those seelunm

understand and to evaluate both public and private law. } _

-....-_.__._Ilp

}

Notes

1. I owe much help in the discussion here to Elizabeth Anderson, Value in Erlnu

and Economics (Cambndge: Harvard Upiversity Press, 1993). Anderson uses the term ;i
“modes of valuation” to refer to the same basic idea. I should emphasize that [ am -
discussing our best self-understandings, and that more parsimonious gssumptions may * 1} .'
be best for predictive purposes (see chapter 12), ,;3 g

2. For an especially imstructive discussion of this point, see i, at 8-11. il

3. Note in this regard the social norm requiring that, in some circumstances, gifte %
should not take the form of cash, which is regarded as excessively impersonsl. A: )
comparcd with a gift of (say) $30, 2 gift of (say) a tie costing $30 establishes a distine- - & .'Zf'i'
tive and often prefcrable relationship between the recipient and the giver—even if in T
some contexts $30 in cash would be worth more to the recipient than the $30 ve, and
cven if in some contexts & gifl of $30 would be less contly, o the giver, than the gift of
a $30 die. This point is interestingly missed in Joel Waldfogel, “The Deadweight Loas
of Chrisumas,” 83 Am. Econ. Rev, 1328, 1336 (1993), which finds $4 billion in anmsal
deadweight losses from poncash gifts and which assumes that cash gifts are alwan
more cfficient and therefore genentlly preferable,

4. The example comes {rom Joseph Raz, The Morality of Freedom (New York:
Oxford University Presa, 1986), pp. 348—49. | am generally indebted 10 Raz's discus-
sion of incommensurability snd especially constitutive incommensurabilities,

5. See Steven Kelman, What Price Incentives?: Economics and the Environment
(Bostoen: Auburn House, 1981), pp. 54-83; Margarer J. Radin, “Market-
Inalienability,” 100 Harv, L. Rev, 1849 (1987},

6. See Richard A. Posner, Sex and Reason (Cambridge: Harvard University Press,
1992), pp. 409-17; Elisabeth M. Landes and Richard A. Posner, “The Economics of
the Baby Shortage,” 7 ¥, Legal Stud. 323 (1978); Richard A. Posncr, “The Regulation
of the Market in Adoptions,” 67 B. U. L.Rev. 59 (1987).

7. Sce Viviana A. Zelizer, The Social Meaning of Morey (Mew Yock: Basic Books,
1994); Steven Croley tnd John Hanson, “The Noapecuniary Costs of Acccidents,” 108
Haro. L. Rev. 1785 (1995); Richard Thater, “Mcnmal Accounting Matters” (unpab- .
lished manuscript, 1995). ’
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Paradoxes of the
Regulatory State

By “paradoxes of the regulatory state,” I mean self-defeating regulatory strate-
gicy—strategies that achieve an end precisely opposite to the one intended, or to
the only public-regarding justification that can be brought forward in their sup-
port, An example of a regulatory paradox would be a Clean Air Act that actually
made the air dirtier, or a civil rights law that increased the incidence of racial
discrimination. This definition excludes a number of pathologies of the regula-
tory state that are clearly related to the phenomenon of regulstory paradoxes,
such a3 strategies whose costs exceed their benefits, or that have unintended ad-
verse consequences. [ am interested only in sclf-defesting regulatory strategies
here.

A large literature, inspixed by public choice theory and welfare ecopomnics,
has grown up around the theory that purportedly public-interested regulation
is s175Get always an effort to create a cartel or {6 $€tve s0me priviie interest at
the public expense; Alifiough 1 shall be drawing on much of that literature
beré, T 0 55t conclude, as some of that litcrature appears to, that the appro-
priate responst to regulatory paradoxes is to abandon modern regulation gito-
geiher and rest content with the operation of Privaté Markets. Tn fGany ases,
the market itself produces harmful or even disastrous results, measured in
terms of efficiency of justice. The appropriate response to the paradoxes of
regulation is not to returni 16'a system of “laissez faire,” but to learn from

past failures, To this éfid, I"outline thie lessons, o legislitors, judges, and

rdministrators, that are 1o be drawn ffomm the omnipresence of regilatory para-
doxés. My general goal iy to describe some reforms by which to Testrociure
fegulatory institutions so as to achieve their often salutory purposes, while at
the same time incorporating the flexibility, respect for individual sutonomy
and initiative, and productive potentia! of economic markets.

l. The Performance of the Reguictory State:
A Prefatory Note

Empirical assessments of the consequences of regulation remain jn a primitive
state; but it is possible to draw several general conclusions. 1 outline some of
them here.
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Tabla 11.1. Principal Death Risk Trends

In many ways things are getting better, not worse. The average Amey r. .

i

’s life expec at birth was 47 years in 1900; it rose to 78 in 1990, a0 _
:;usc the dmmﬂte from infectious discases is less than 3 percent, m& e i Annual Rate of lncrease in Death Raves
from 20 percent in 1900. Consider the data in Table 11.1. ‘ . _ i Work Home Motoe Vehicle
Undoubtedly many of these improvements come from social changes havd, 4" SRR VL (per 10,000 (per 100,000 (per 100,000
ing nOTHINE 0 do with regulation. But the view that regulation has genenally 'y - (MY & Years population) populstion) population)
proved unsiiccessful is far too ciude. Soicdl the progréss comes from more ,” 3PS 193040 ~1.8 -0.2 -3.3
and bétfer immunizations, Better mutfition, and improved water and sanitation” | ; " 194050 -2.3 39 -4.0
systerns, some of which is a result of governmental activity and m“:ﬂi ,-,g_.{ * wsmg —:.: —-2.1 -35
controls. In fact, environmental protection has produced cnormous gaing b .f . Y. :m I :;; :g-i
Regulatory controls have helped to produce substantial decreases in both the ¥ -3 ,: i By By ~34

levels and emissions of major poliutants, including sutfur dioxide, carbon mon-

oxide, lead, and nitrogen dioxide. Lead is ap especially dangtrnus '!.:ubs % ' __
and ambient concentrations of lead have decreased especially dramatically, dosvy, | |
clining 96 percent since 1975; transportstion emissions of Jead decreased fmﬁ-;!}?;__. A
122.6 million metric tons in 1975 to 3.5 in 1936. The EPA’s phase-down dﬁ}* 34 “tonal safety and health, and other programs. Similarly, sutomobile safety reg-
Jead in gasoline was firmly supported by cost-benefit analysis. So, too, mbw.i _""‘_';___'i". ation has significantly reduced deaths and serious injuries.? Automobiles are
monaoxide levels fell 57 percent from 1975 to 1991; nixtrous oxide levels fell j_ﬂilm'_ I much safer for occupants, and many of the safety-improving features of suto.
about 24 percent; and particulate levels fell 26 percent. Most important, the ji{ ~SR¥ mobiles are a product of regulatory controls supported by cost-benefit batanc-
vast majority of counties in the United States are now in compliance with sir 55 9%

ok - ,, For example, the requiretnent that all cars have center-high mounted stop
quality goals. In 1982, about 100 million people lived in nonattainment aru.i.&-* g} lamps was shown to be highly effective in reducing rear-end collisions, More
in 1994, the number was about 54 million.

‘t II ] r_ "
":E. B generally, highway fatlities would have been about 40 percent higher in 1981
Water pollution control has shown significant successes as_wdl. vg,_;f QRIe: if not for governmental controls.’ Between 1966 and 1974, the lives of about
most important, all sewage in the nation is treated before it is discharged, and. "= -

isdi A f 34,000 passenger car occupants were saved as a result of occupant safety stan-
the treatment ordinarily brings water to a level safe for swimming. There we' SRS dards. _Thc annual benefits from regulation exceed ten billion dollars. For au-
su with respect to patticular water bodies. The '_Gr:at Lakes u-t‘ ;én G 1 tomobile regulation, in gcnen;t!, the ratio of benefits to costs is extremely high.
nmm uch“ cleaper than they were in 1965, Phosphorus loading is, for cnfmph.-r;ﬁﬁ | ‘, sone of the regulations pay for themselves in terms of health and
substantially down, somewhere between 40 and 70 percent less than in 1:»-':ak:l 'Fi, i related savings, and the large number of deaths actually prevented is of course

years. Levels of PCBs in the Great Lakes are simost 90 percent lower thlﬂi_ {ﬂ.ﬁ ] .“*"fi:': .
| oA *1 More broadly, studies of the costs and benefits of regulatory initiatives
In addition, & number of harmful nutrients have been reduced by nﬂﬂg U g show that a number of other measures have produced health snd other benefits

| WS

Source: W, Kip Viscarl, Faral Trodeoffir Public oud Pricaw Reponribilities for Risk (New
York: Ouford Univensity Preas, 1992), p. 285, Reprinted by permitsion,
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they were in 1973. o 2 '?,

50 percent in national rivers. In 1970, about 25 percent of U.S. river miles H,iﬁ! ey |
were safe for fishing and swimming; the number is now about 56 percent. " J{Lg& ment regulation in its current form passes a global cost-benefit test. There iy

Industrial pollutants in Chesapeake Bay fell by 53 percent in the bri.cf period LF‘ m.ﬁuthi“d‘tmﬁ}' n W_‘ﬁ and certainly iy regulatory cfors have
from 1988 to 1992. Governmentally required lead and nitrate reductions have @ been Tatilc, self-defeating, counterproductive, or much e Biit cvciy d&-
produced huge improvements in water quality. Ocean dumping of sludge it /4 MR iled"Study shows a number of régulsiions that have saved Lives at compara:
now substantially climinated in the United States, All in all, both air aod watet F‘ % tvelylowecost. — " "
are substantially cleaner than they would have bcen. withott r:cguhtnrr con- 3

trols, and despite a wide range of errors, the American expericnce serves i &

Fodl g Consider, for example, W, Kip Viscusi’s influential discussion, which
A% shows that thirteen of the most important federal regulations pass a cost-
some respecis as a model for the rest of the world, People continue to be very

| Y. &Y benefit test.! These include OSHA’s hazard communication regulation, saving
much concerned about roxic waste sites. But it is notable that since th:_ €nact- “ri P 200 lives per year; the Consumer Product Safety Commission’s unvented Bpace
ment of the Solid Waste Disposal Act, nearly all toxic byproducts are dl-'*_l:"’“d g,,’ﬁ ; _-1 E; !'n:atm regulation, saving over 60 lives per year; the Federal Aviation Admin-
of in safe ways, and new toxic waste “dumps” arc alrnost entirely a thing of ° "t§BF istration’s seat cushion flammability regulation, saving 37 lives per vear;

¥ A OSHA's oil : : ;
the past. . *éﬂ e USHA’s oil and gas well service regulation, saving 50 lives per year; and the
The risk of 5 fatal accident in the workplace was reduced by 50 percent % | 5 National Highway Traffic Safcty Administration’s (NHTSA) passive r,ﬁmintﬂ

betweent 1970 and 1990, partly because of workers' compensation, ooCupl- S« f belts regulation, saving no fewer than 1,850 lives per year. OSHA’s regulation

ﬂ‘f l'=| !”
% 3 i

L at especially low costs. Of course, it would be foolish to suggest that govern-
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of asbestos prevents an estimated 396 deaths per year, and it does 50 at rela. 35485  Table 11.2. Cost-Effective Regulations
tively low expense. EPA’s regulation of trihalomethanes saves a life st only . O
$300,000 per year; the National Highway Traffic Safety Administration’s fuel =¥t Cost Per
systemn integrity controls, also $300,000; the Consumer Product Safety Com- Premature Death
mission’s (CPSC) mandatory smoke detector sule, between $0 and $85,000; Averted
NETSA’s roadside hazard removal rule, $0. Consider in this regard the good Y3l  Regulation Agency ($ millioos
results shown in Table 11.2. B L e
Finally, regulatory successes are not limited to the areas of safety and f“fz;-,rf}.-_'", hhnﬂ&tmmup:m s CPsC 0.1
health. The most important civil rights initiative—the Voting Rights Act of f"i 1 *‘ Auto Passive Restrafnt/Sest thsmd"d EM 0.1
1965—appears to have broken up the white monopoly on clectoral processes ';;{;;Eggf Steering Column Protection Standard N;IHT.SS: 6.1
in a number of states. Only two years after passage of the Act, the number of Ry Undcpround Coostraction Standards OSHA.S gi
registered blacks in the cleven scuthern states increased from 1.5 million to ;.. 4 I Trﬂ:ﬂmsnia; Eir;n:m: Water Standards EPA e
2 8 million—an increase of nearly 90 percent. This is an impressive flustration & H&  Alcobol and Drug me"‘ﬂf““d"d PAA 0.4
of regulatory sucotss. 2 7 E%i Auto Fuel-System Integrity Stndard FRA 0.4
Now turn away from voting rights and toward discrimination in general. .ﬁ*i‘iﬁ @38  Standards for Servicing Auto Wheel Rimy gmﬂ 0.4
Though the evidence is more disputed, the better view is that the Civil Rights q.;‘“ - : Aircraft Floor Emergency Lighting Standard FAA S g‘:
Act of 1964 has also bad important beneficial consequences. The most carefnd .. g g::‘;‘ end Masonty Construction Stxndards OSHA-S 0.6
and impressive stady shows that this Act had major cffccts on the manudactar- ~ B puseive mmm“mw OSHA-S 0.7
ing sector in South Carolina. “Suddenly in 1965 the black share in employ |- 4 u R Side-Impact Standerds for Autos (d Ei’;w’ NHTSA 0.7
ment begins to improve when Title VII lcgislation becomes cffective and the 03 Children's Slecpwesr Flxmmability Ban ggﬁﬂ 0.8
Equsl Employment Opportunity Commission begins to press textile firms o 4884 Auto Side Door Support Standards HH.::E A g-:
employ blacks snd when Executive Order 11246 forbids discrimination by gov- ffr%* ; EL‘“" MI ﬂl'“d‘ Windshear Equipment and Training Standards ~ FAA L3
ernment contractors at the risk of forfeit of govenment business.”* Many *¥;” 10 TME.LWE ¢ Standards (metal mines) MSHA 1.4
other studies reach @ broadly simitar conclusion: The federal effort to redress <7 S  Trafi Alert and Collidon Avsidsnce (TCAS) § OSHA-S 1.5
race discrimination bas had many favorable consequences. There have been - mm Sundard e g;:m S ii
gains in the area of sex discrimination g3 well. tandards for Trucks, Buses, and MPVs ] :
F'maﬂy,theEndmgcrndSpednActhunwdammbcrofspeciufmm . (proposcd) , NHTS
extinction and endangerment.® Thus the Amcrican bald cagle was, in 1963, . ] E:"me Pr??m:m Standards DSHh—?i :::
thought to be on the verge of cxtinction; it is now doing much better, and in ™ 4 Standerds for Radionuclides in Urenium Mines NHTSA 3.2
1995 its status was shifted from “endangered” to mercly “threatened.” The Y - gRSE  Benzene NESHAP (original: Pugitive Emissions) g: e
number of gray wolves in Minnesota has grown from 500 to 1750 in a rclatively 5 ey P — 34
short time; there are now about 10,000 adult peregrine feloons in the United *° §: Undversizy Pm' 1993, m";_"‘““n_ : “"";TC“"-‘ T-wfﬂ Effective Rixk Regulation (Cambricpe: Harvard

States, compared with very few in the early 1970s; sca licns had declined toa -+,
population of 30,000 in 1972 end are now up to 180,000; California gray i
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whales recovered to a population of 21,000 in 1994, when they were removed {*“ '
from the list under the Endangered Species Act. In fact, of the 71 species =, .,
initialty listed under the Act in 1973, only seven are gone, and 44 are stable *‘i" P i 3]

Studies show reduced ourput in the eco

=._ oW | nomy as a whole as 2.5 percent, wi

: ;a cumulative impact r}r-mugh 1986 of 11.4 percent from the Jevel thatt:r:dt:
ve been achieved without OSHA and EPA regulation.’

or improving, R The fuel econom
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pc:aq enormously high costs fuf speculative benehits; sometimes it his stooa- 8% cificicnt cary, in response 10 gas shortages and h:gh mer demands f“f f“Fl
plished [iftle of HotAiig; SOMmetines Tt Fizs aggravated the very problem jtwal 1 lK# the same direction. Worse, the fuel economy sm“ﬂa’f“m’ were leading in
designed to solve, For caample, the United Stat€s spent no [css chan $632 5 iz 0 produce smaller, more dangerous cars; an estim t:;:l ;w: " Ifﬂlllluflctuﬁn
billica fof pollution control between 1972 and 1985, and some studics suggest ., ~ WS were expected over a ten-year period as ; sl nfa 2003900 mortalitics
that alternative strategies could have achu-ved the same gains st less than ones -f < ENG: alone.! There is litdle question that the inistra regulatory changes in 1989
fifth the cost. There is no doubt that environmental and safety regulation have 14 A7 helped produce the energy erisis nfthcmlam 197 "“ﬂ‘;lf:!c N:“mnl Gas Act
taken an unnecessarily high toll on the productivity of the American economy. s g 11'1 1o investment and employment—by artificially restraini “f;c p;,'ﬂ'dmu; ;‘g
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Some of OSHA’s carcinogen regulations impose enormous costs for uncertzin
gains. Indeed, the pattern of OSHA regulation of car::i:.'tng_:ns is & crazy q“i.h;
regulations costing up to $40 million per life sawd_mst in some greas, m_th
no regulations at all in others (Teble 5.4). By dcla}'mg t!:m entry 'nf beneficial
drugs into the market, the Food and Drug Adsunistration has, in many set-
tings, dramatically increased risks to life and health, !? . |
Ironically, & large source of regulatory failure in th:: Un_ned States i3 the
use of Sovict-style command-and-control regulation, which dictates, at the na-
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Paradox 1: Overregulation Produces \
Underregulation \

The first paradox is that especially aggressive statutory controls frequently pro-

- et g,

duce too little régulation of the private market. This surprising ovtcome arises
when Congress mandates overly stringent controls, so that administrators will
not issue regulations at al] or will refuse to enforce whatever regulations they

or Congress have issued.
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vional level, rechnologies and control strutegies for hundreds, 'thnusanqs, or
millions of companics and individuals in 2 nation that is cmepnum‘ally diverse
in terms of geography, costs and benefits of regulatory :nnq'nls, ﬂtmtuu:lusf l‘nd
mores. A valuable perspective on this problem can be obtained by cxamining
the paradoxes of regulation, which pose a particular d]lemma for the ndmm.u-
trative state. A government that climinated self-defeating regulatory strategics
would eliminate a significant source of regulatory failure. And nlthnug_h the
patadoxes are numerous, six of them have beca of major importance in the

last generation.

I. The Paradoxes

I have defined a regulatory parzdox as a peif-defeating regulatory strategy; but

whether a strategy s self-defeating depends on how its‘ purposes are described.
Any statute that fails to produce & net benefit 10 society can be described as

self-defeating if its purpose is described es the net improvement of the wurld
But if the statute’s purpose is 10 benefit & particulsr group or segment of soci-
ety, and that purpose is schieved, then the statute is oot self-defeating at all.
For example, a swatute benefiting the sgriculrural industry at the expense of the
public will not be sclf-defeating if its purpose is described as helping farmers.
Throughout this discussion 1 describe the relevant statutory purposcs as
public-regarding rather than as bencfiting special interest groups.

Moreover, 1 mezn to assess whether a statute is self-defeating by compar-
ing the result it has produced with the likely state of affairs had Congress
pither enacted a different and better statute or enacted no statute at all, MFI.-
sured against cither of these benchmarks, regulation has produced a wide

& of paradoxes, .
mghnportantiy, nearly all of the paradoxes are a prodqr:t of the government’s
failure 10 understand how the relevant actors—administrators and regulated
entitics—will adapt to regulatory programs. The world cannot bc held constant
after regulations have been issued. Strategic responses, the creation of perverse
incentives for administrators and regulated entities, unanticipated changes 1o

product mix and private choico—thecse are the bhallmarks of the paradoxes of
the regulatory state. The adoption of strategies that take account of these phe-
nomena would produce enortnous savings in both compliance costs and safety

and health gains.
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The imposition of extremely stringent controls on regulated industries is a
common strategy in Congress. Such controls typically ban cost-benefit batane-
ing or indeed trade-offs of any sost. The expectation is that these controls will
bring about safety in the workplace, or clean air and water, even if both the
agency and industry are reluctant to act, and even if the costs of regulation
are high, This strategy was especially popular during the dramartic growth of
regulation in the 1960s and 19705, It both fucled end was fueled by the notion
that @ safe workplace, or clean #ir and water, should be reated as involving a
right to be vindicated rather than a risk to be managed. Consider President
Nixen's proclamation: “Clean air, c¢lean water, open spaces—these should
sgain be the birthright for every American.”!" This form of rights-based
thinking was elso inspired by evidence that recalcitrant agencies, suffering
from inertiz or immobilized by the power of well-organized private groups,
frequently refused to enforce regulatory controls.

The strategy of imposing stringent regulatory controls or banning cost-
benefit balancing is not impossible to understand. It might seem natural to
think that if air pollution is a severe problem, the cotrect response is to reduce
it &s much as possible; and this idea quickly iranslates into a command to the
EPA to reduce dangerous substances in the atmosphere to a level that will not
sdversely affect human health. Certainly this seems like a natural thought if
heazith or sefety iy conceived as a right. Similarly, an obvious method for con-
trolling toxic substances in the workplace it to tell OSHA to eliminate these
substances “to the extent feasible.” Such strategies might produce too much
regulation, but this might be thought a small price to pay for (finally) reducing
pollution in the air or deaths in the workplace. In addition, a prohibition on
“balancing” might be thought desirable by those fearful that any cffort to bal-
ance would be distorted by the enforcement agency’s undervaluation of life
and health, especially in the context of seemingly permanent political divisions
between the executive and the legislative branches of government.

But consider the record of both the EPA and OSHA in these settings. Of
the several hundred toxic substances plausibly posing sigrificant risks to hu-
man health, the EPA had for a long period regulated only seven—five as a
result of court orders. The Clean Air Act’s severe provisions for listed pollut-
ants, operating in rule-like fashion, led the Environmental Protection Agency
to stop listing pollutants at all. Thus, the Act’s strict duties of response to
danger prompted officials not to recognize the dangers in the first instance. Of
the many toxic substences in the workplace, OSHA had for 2 long time con-
trolled enly ten. Stunningly, this is so even though the private organization

-

¢
X

i ey

-1 ..- :_'::. .._'-:... _:?'_:r




278 Reguiafion

that once performed some of OSHA's functions had recommended lower expo-
sure limits for hundreds of chemicals.'? To be sure, those substances that
EPA snd OSHA regulate are stringently controlled. The regulatory pattetn,
however, includes pot only substantial overregulation of the substances that
are subject to federal standards, but also, end possibly more serious, substan-
tial underregulation of dangerous substances, such as chromium, perchloroeth-
ylene, and trichlorocthylene.

Despite the stringency of statutory standards, many activitica in the
United States are entirely free from regulatory controls. There is no cvidence
that the United States generally does a better job than England in protecting
workers and citizens from occupational and environmental hazards, even
though the English system consciously allows balancing in most contexts and
the American system consciously rejects it.!* Compare in this regard the pat-
tern under rigid criminal statutes, including the “three strikes and you're out
policy” for felons and mandatory minimum sentences. These have often pro-
duced underrcgulation by encouraging prosecuters to indict for lesser charges
or by leading prosecutors not to enforce at all.

Statutes containing stringent regulatory requirements have thus yiclded no
protection at all in many settings. What is respoasible for this astonishing
outcome? It might be tempting to find answers in the power of regulated in-
dustries or in the intransigence end deregulatory zeal of government officials,
But the pattern of underregutation can be found in the Carter Administration
as well as the Reagan Administration, even though President Carter’s ap-
pointees, drawn in large number from the consumer and environmental move-
ments, were hardly cager to prevent the government from curbing the prolifer-
ation of toxic substances. Elaborste and costly procedural requirements for the
promulgation of federal regulations undoubtedly provide some explanation,
since the process, including judicial review, has built into it enormous delays
and perverse incentives. These requirements surely slow down and deter rnile
making. Industry has every opportunity and cvery incentive to fend off regula-
tion by making plausible claims that additional information is necessary before
regulation can be undertaken. Here we have g subparadox that might explain
the overregulation—underregulation paradox: Procedural protections designed
to improve agency rule making may lead to little or no agency rulemsaking.
This explanation is not in itself adequate, however, because organized interests
have not prevented agencics from being far more aggressive in other sctiings.

ﬁhrgapannfthc:rphmﬁunﬁﬂinthcmiugmqrufth:mhtm
standard itself. A stringent standard—one that forbids balancing or calls for
regulation to or beyond the point of “feasibility”—-makes regulators refuctant
to act. If, as is customary, regulators bave discretion not to promulgate reguls-

tons at all, a stringent standard will provide them with a powerful incentive |

for inaction. Their inaction is not caused by venality or confusion. Instead, it
reflects their quite plausible belief that the statute often requires them to regu-
late to an absurd point. If regulators were to issue controls under the statute,
government and private resources would be less available to control other toxic
substances; domestic industry costs would increasc; ultimately, industrica
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cnmpet_ing in world markets would face a serious risk of shutdown. Under
these circumstances, # stringent standard will mobilize political opposition to
regulation from within and without government. It will also increase the likeli-
hood of judicial invalidation. Finally, it will require agencies to obtain greater
supporting information to survive political and judicial scrutiny, while at the
same time making it less likely that such information will be forthcoming from
regulated class members. All the incentives are therefore in the direction of
issuing fewer regulations.

It is thus unsurprising that a draconian standard produces underpegulation
as well as overregulation. A crazy quilt pattern of severe controls in some areas
and none in others is the predictable consequence of g stamte that forbids
balancing and trade-offs (Table 5.3 in chapter 5).

The problem goes deeper still. Even if the resistance of the agency has
been overcome, and some or many regulstions have been issued under a stat-
ute calling for stringent regulatory controls, the risk of underregulation does
not disappear. Levels of enforcement—inspections and fines—will reflect the
ggency’s reluctance. This has in fact been the pattern with OSHA's safety
and health regulations, some of which have been effectively unenforced by
Democratic as well 2s Republican administrationa. This, then, is the first para-

;iu: of the regulatory state: Stringent regulatory standards produce underregu-
ation.

Paradox 2: Stringent Regulation of New Risks
Can Increase Aggregate Risk Levels

Cong_ressisuﬁmpr:scntndwithlﬁsknrpmblmnmntmbefnundinboﬂ:
cxisting entitics and in potential new entrants. For example, automobiles pro-
duce carbon monoxide; modern electricity plants emit sulfur dioxide; many
existing buildings are inaccessible to the handicapped; and drugs currently on
the market pose health hazards to consumers, In such situations, a common
strategy has been to impose especially severe limitations on new sources but to
exempt old ones. Indeed, such exemptions might be & political prerequisite for
enscement of the regulation, since existing companics might otherwise fight

gk very hard agzinst cnactment. Congress might require that new automobiles be

aquippﬂi! with pollution control devices, that new plants emitting pollution
meet stringent regulatory controls, that new buildings be accessible to the
h:ndma_ppod, and that new drugs survive special safety requirements.

This strategy is a pervasive one in current regulatory law, and it has obvi-
ous advantages.!* Retroactive application of regulatory requirements can be

3 czt.n:-mdy mstly;: the expense of altering existing practices is often high. Re-
=4 quiring the specified approach only prospectively can achieve significant sav-

R T

ings. In addition, it may scem unfair to impose costs on people who would
have ordered their affairs quite differently had they been informed beforehand
of the regulatory regime.

As a control technique, however, the strategy of imposing costs exclusively
on new sources or entrants can be self-defeating. Most important, it will dis-

1




80 Reguiation

ourage it} nfncwsnum:smdmuragcthcpcrpﬂmﬁunof_um
nes. Thcthepm.gf::i: not merely that old tisks w:ll continue, but that precisely
muuﬁfmguhmrrpmgrams,thmdsksmﬂh@mmuremmmmd
ast longer—perhaps much longer—than they othFrmse wn?ld. o
Two different phenomena underlic the old risk-new risk paradox. First,
hmwhnphnreguhtnqpmgramoﬁmaﬂmumatmepwwmm
nfluence private choices. Private choices are, hmn:rc?:r, a function of current
upply and demand. If the program raiscs the price of new pl'Od.llCtE, it will
hift choices in the direction of old risks. Second, a focus on new risks reduces
he likely entry of potentially superior sources or techpc:lfypcs and thIilI pcrg:m
1ates old ones. Regulatory controls eliminate poss:]:rmuu tl-m might have
urned out to be substantially safer than currently available options. The result
s {0 increase the life of those options. N _
? mE“r:‘.amplcsﬂ:er: not difficult 1o find. The EPA's program requiring the in-
stallation of antipollution technology in new :utumubﬂiu bclcnss in the ﬁm
mtegmy.mmmmhuprulongedtheus:ofuld,dm?vdudu,mrdmg
the ordinary, salutary retirement of major sources uf environmental degm:l:-
ton. Command-and-control regulation of new pollution sources creates inecen-
tives o use existing facilities longer, with harmful consequences for the envi-
ronment. Imposition of high, safety-related CoSts On DEwW airplanes may well
enmung:nirlinatur:tain(mdrcpui:)nld,mkyp!‘m:s. L o
We might puthe EPA’s requirement of costly scrubbing’” strategics for
new sources of sulfur dioxide in the mnduuguw.msnl{chq:pcrpcmnad
mec:istmoanmurmofsulfurdiurEde.:huugm;ammmlqym
of the country the very problem it was designed to solve.”’ So o, the lmp;:;
ﬁnnufsuingmtbarﬁmtunudmrpowcrphnuhuperpetmﬁdme
produced by coal, e significantly more dangerous power source. perhaps
worst of all, the FDA’s stringent regulatory mnd::rds for approving new dzi
have forced consumers to resort 1o old drugs, which are fmquf:nﬂy m:ff o
gerous, mumcosdy,nrlmhmcﬁdﬂthmﬂxmdmgshungk:m
A final example of the old ﬁsk-nmivrisk pando:r.uthc Delmythnse,
which prohibits manufacturers from using f?od additives containing Er;n;—
gens. Ironicelly, this provision has probably mcmamd _safct)r and hc_:l :
The Clguse forces manufacturers to Use NONCATCINOLENIC, but sometimes more
dangerous, substances. In addition, it makes copsumers resort to substances
already on the market that often posc greater qnl:: than néw entrants wmdaddi:
Since the newest and best detection equipment is used on propoacd new
tives, the statutorily prohibited additive may well posc fewer mk.s to mnfﬂ
mﬂmnsubstanma]mdyunthen_mrketthatmlﬁumdmthmd:r .
ts its own .
nﬁlﬂﬂTiﬁemphdeM ?;;I::gﬂcfﬂm n ufmsks and lenient or oo rego-
{ation of old ones may not simply reflect Iegish_lﬁv: myopia of confu:ionf‘ub-
lic choice theory provides a plausible explanation for the phenomeneon. A sy#

regutation that imposes controls solely on new products or facilities . . < Y
tem of I].m:t-l|........l-..l..|. Ll £ thnan 2 rvaassmicns Of oid ones, If new T ERE
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sources will face regulatory costs, the system of government controls will im-
munize existing producers from fresh competition. Indeed, the regulatory stat-
ute will create a partial cartel, establishing a commeon interest among current
producers and giving them 2 significant competitive advantage over potential
new entrants. The vicums of the old-new division, however, often do not yet
exist. They are usually hard to identify, do not perceive themselves as victims,
and are not politically organized.

It may be for this reason that the careful regulation of new dsks is such a
popular strategy. It is apt to be favored both by existing industry and by many
of thosec who scek to impose controls in the first instance. The potential vic-
tims—consumers 2nd new entrants—often have insufficient political strength
to counter the proposals. When this phenomenon is combined with the appar-
enty scnsible but sometimes self-defeating idea that a phase-in strategy is bet-
ter than one that requires conversions of existing producers, it is no surprise
that the old risk—new tisk division remains so popular, It is a perverse strai-

cgy, but it is likely to continue, at least so long as there is no shift from
command-and-control regulation to economic incentives.

Paradox 3: To Require the Best Available Technology
Is to Retard Technological Development

Industry frequently fails to adopt the best technology for controlling environ-
mental or other harms. The technology exists or can be develaped relatively
cheaply, but polluters simply refuse to use it. Congress and the EPA have
often responded by requiring that all industries use the best available technol-
ogy (BAT). The BAT strategy is pervasive in federal environmenta) law and
may indecd be its most distinctive characteristic.

The BAT strategy is motivated by a desire to produce technological inno-
vation, and here it has a surface plausibility. As discussed previously, recent
years have witnessed large decreases in air and water pollution, snd these
decreases are partly attributable to the use of emission control technologies.
requiring the adoption of the best available control technology seems a sen-
sible way to ensure that all industries are doing their utmost to prevent pollu-

tion. This strategy also appears inexpensive to enforce. The government
simply decides on the best technology and then requires all industries to

comply.

The BAT approach, however, can defeat its own purposes and thus pro-
duce a regulatory paradox. It is an exrremely clumsy strategy for protecting
the environment. To be sure, the approach is a plausible one if the goal is to
cosure that 21l firms use currently established technology. But a large geal of

o ! lation should be to promote technologica) innovation in pollution control.

Regulation should increase rather than decrease incentives to innovate. Gov-
ernment is rarely in a good position to know what sorts of innovations are
likely to be forthcoming; industry will have s huge comparative advantage

here. Perversely, requiring adoption of the BAT eliminates the incentive to
innn'lml:: at all, and indeed creater dizincentivet for innnvetings b imumos: ne
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ant economic punishment on innovators. Under the BAT approach, p-nﬂutmg

industries have no finapcial interest in the development of better pollution
control technology that imposes higher production costs. Indeed, the opposite °

incentive to e administrators, courts, and other suthoritics that a sug-
gested technology is not “feasible” and should not be required,

If government requires whatever technology is available, then, industry
has no economic incentive to develop new mechanisms for decreasing safety
and health risks. Moreover, the BAT approach, applicable a1 it is only to new
sources, raises the cost of retiring old facilitics, which delays capital turnover
and in that way aggravates environmental degradation. The paradox, in & ont-
shell, is this: Designed to promote good control technology, the BAT strategy
actually discourages innovation. It is therefore self-defeating.

Paradox 4: Redistributive Regulation Harms Those
at the Bottom of the Socioeconomic Ladder

A common justification for regulation is redistribution. The legislature imposes
controls on the market to prevent what it sees as exploitation or unfair dealing
by those with a competitive advantage. In principle, the clzim for redistribu-
tion is often a pow:rﬁﬂ one. People often enter into harsh du!s, simply be.
cause their options are 30 few. In fact, market wages and prices depend an a
wide range of factors that are morally irrelevant: supply and demand curves at
any particular point; variations in family structure and opportunities for educa-
tion and employment; existing tastes; and perhaps even differences in initial
endowments, including talents, intelligence, or physical strength (chapter 6).

S0 long as the regulation can be made effective and does not produce high
ancillary costs (an important qualification), government should not slways take
these factors as “natural,” or let them be turned into social disadvantages.

The inspiration for minimum wage legislation, for example, is easy to
identify. Such legislation prevents wotkers from having to settle for market
wages that do not even approach the poverty level and thus offer minimal
incentives to work, So, too, occupatiomal safety statutes protect workers
against extremely hazardous workplaces; rent control legislation prevents ten-
ants from being subject to unanticipated price increases and perhaps thrown
into significantly inferior housing; and implied wartanties of habitability pro-
tect tenants from living in disgracefil] and indeed dangerous apartments.

In all these cascs, however, regulation is a poor mechanism for redisaibut-
ing resources, preciscly because it is often self-defeating. The problem i that
if everything else is held constant, the market will frequently adjust to the
imposition of regulation in a way that will harm che least well off, It is a
mistake to assume that regulation will directly transfer resources or create only
ex-post winners and losers—an idea exemplified by the assumption that the
only effect of the minimum wage is to raise wages for those currently working.
An important consequence of the minimum wage is to increase unemployment

:I'..

is true. The BAT approach encourages industry to seck any means to delay "
and deter new regulation. Industry will have the information as well as the 32
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by raising the price of margina] labor; and those et the bottom of the ladder—
the most vilnerable members of society—are the victims.!? In the same vein,
rent control legislation and implied warranties of habitability create incentives
for producers (landlords) to leave and disincentives to enter the housing mar-
ket, with perverse redistributive consequences and especizlly harsh results for
. the poor, who may be left without housing at all.'* It should not be surprising
o find that Cambridge, Massachusetts has experienced s dramatic growth in
pew housing since rent control has been eliminated by state referendum.

Laws forbidding discrimination or requiring effirmstive action will to
t gotne extent have the same perverse effect, since they will make it more expen-
sive to hire blacks, women, and older people by increasing the likelihood that
employers will be subject to a lawsuit in the event of a discharge.!® Similarly,
occupational safety and health regulation does not unsmbiguously promote the
interests of workers. By raising costs, it may depress wages and increase unem-
ployment, thus harming the least well off. In each of these cases, the group
that is harmed is likely to be poorly organized and incapable of expressing
itself through the politica] process.

In sum, redistributive regulation will have complex distributive conse-
quences, and the group particularly disadvantaged by the regulation will typi-
cally coasist of those who are already most disadvantaged. Efforts to redistrib-
ute resources through regulation can therefore have serious perverse results.

Three qualifications are necessary here. First, the redistributive regula-
tion, though in some ways perverse, might be part of & system of redistribution
that is effective overall, A minimum wage law might be justified s a2 means of
protecting the working poor, if it is accompanied by a welfare system to take
care of those who cattnot work at all. For this reason, plausible arguments can
be made for the minimum wage. It has been argued, for example, that an
incregse in the minimuom wage is necessary to guarantee that work will be
sufficiently remunerative to kecp people out of poverty and to send a signal
shout the importance and value of work, thereby increasing the supply of and
demand for labor. These effects might m.ltweigh any unemployment effect.

A second qualification of the redistribution paradox relates to the fact that
preferences are not static. Preferences are usmally taken as exogenous 1o and
mdcpcndmtofthcltplmlt,butsnm:umthm:s:m:mke(chlptu 1) If
the smtute in question transforms preferences and belicfs, the self-defeating
effect just described will not occur, For exmmple, laws forbidding sexusal ha-
rassment aim to siter the desires and beliefs of would-be harassers; and if the
laws succeed in this goal, any perverse side effects may be minimal or nonexis-
tent, The same argument may spply to antidiscrimination laws generally. If
such laws change sttitudes, they may not on balance harm the Jeast well off.
There is, however, little empirical evidence on the effects of law in changing
preferences and beliefs, and, in any case, this is not likely to result from such
tedistributive reguiation as minimum wage legislation.

The third qualification is that laws that scem to be justified on redistribu-
tive grounds are best understood es 2 response to inadequate informstion. Oc-
cupationg] zafery and heslth leaizlatian doct ot transfer reaniiroes CRnEm e o
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ployers to employees; but it may be justified as a response to the fact that
workers lack information about workplace risks. In the face of inadequate in.
formation, a regulatory response may well make sense. In fact, a well-tailored
response will make workers better off. But this point leads directly to our

fifth paradox.

Paradox 5: Disclosure Requirements May Make
People Less Informed

Sometimes markets fail because people are deceived or lack information. Regu-
latoty agencies commonly respond by requiring correction or full disclosure.,
Congress and agencies have imposed disclosure regulations in many arens,
ranging from occupational and environmental risks to potenually deceptive
advertising (chapter 13). Here the rationale is straightforward. Whether or not

ignorance is bliss, it is en obstacle to informed choice. Surely, it might be «

asked, regulation cannot be condemned for increasing information?
Disclosure strategics are indeed valuable in many circumstances. But for
two reasons, they can be seli-defeating. The first is that people sometimes

(4]
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%X sometimes cnsure that people are less informed; a good deal of thought needs
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process information poorly. After being given certain data, they actually fﬁﬁ% 3

“know” less than they did beforehand. In particular, when people reccive in-
formation about probabilitics, especially low ones, they frequently rely on heu-
tistics that lead tq systematic errors (chapter 10). Thus, for example, people
assess probabilities by esking if the event was a recent one, by seeing if an
example comes readily to mind, and by misunderstanding the phenomenon of
regression to the mean. In addition, disclosure or corrective language can help
straighten out one form of false belief but at the same time increase the level
of other kinds of false beliefs.?® Finally, there is a risk of information overload,
causing consumers to treat a large amount of information as equivalent w no
information at all.Z* All this suggests that with respect to information, less may
be more. Additional information can breed confusion and & weaker under-
standing of the situation at hand.

The second problem is that a requirement of perfect accuracy will some-
times lead producers or other regulated entities to furnish no information
whatsocver., For example, if producers are prohibited from advertising, unless
they eliminate afl potential deception or offer strong substantiation for their
claims, they might not advertise at all. The result will be the removal from
the market of information that is useful oversll.? If advertisers must conduct
extensive tests before they are permitted to make claims, they will be given a
strong incentive to avoid making claims at all. More gencrally, almost all sub-
stantive advertisements will deceive at least some people in light of the excep-
tional heterogeneity of listeners and viewers. If this is so, efforts to climinate
deception will significantly reduce advertising with substantive content.

These various difficutties suggest that the recent enthusiasm for disclosure
requirements is at least in some settings a mistake, for the simple reason that
such requirements may defeat their own purpose. Disclosure requirements
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value and principle, and on those judgments expertise is never decisive. Con-
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toc be given to their content (chapter 13).

Paradox 6: Independent Agencics Are
Not Independent

The distinctive institutional legacy of the New Deal period is the “indepen-
dent” regulatory agency. An agency is independent if Congress has provided
that its members can be discharged by the president only for specified causes.
If Congress has so provided, it is ordinarily understood that the president
cannot discharge independent commissioners simply because he disagrees with
their views, and that his supervisory authority is sharpty limited. Independent
agencics, some of them antedating the New Deal, include the Federal Trade
Commission, the Federal Communications Commission, the Interstate Com-
merce Commission, and the National Labor Relations Board. The paradox at
is;;; here is one of institutional design rather than substantive regutatory
policy.

The argument for the independent agency stems largely from a belief in
the need for expert, apolitical, and technically sophisticated administration of
the laws. Even if independent agencies achieved this end, we should question
the goal itself. Independent sgencies often must make important judgments of

_sidu', for example, the decisions of the Naticnal Labor Relations Board defin-
ing what ?nnstimtc: an unfair labor practice; the judgment of the FCC about
whether licensees are obliged to present programming on public issues, or
whether diversity on the basis of race or sex counts in faver of an applicant
for a license; and the safety requirements of the Nuclear Regulatory Commis-

% sion. None of these policies is based solely on technocratic judgments, and so

may properly belong—at ieast in part—in the political rather than the regula-
tory sphere.

But even if we accept the premise that political independence is necessary,
the f“.n is that independent agencies are not independent a1 all. Indeed, such
agencies are responsive to shifis in political opinion and even to the views of
the pftsidtnt.ﬂ But the problem is even worse than that. The independent
agencies h?w: g:gml!y been highly susceptible to the political pressure of
well-organized private groups—perhaps even more susceptible, on balance,
than executive agencies.?*

Many of the most cgregious illustrations of agency vulnerability to pres-
sure groups can be found in precisely this area. Thus, the Interstate Commerce
Commission created and enforced cartels in the transportation industry; the
Federal Trade Commission has sometimes behaved in an anticomperitive ;nnn-
ner, capitulating to losers in the marketplace; and the FCC has been domi-
nated by the communications industry.?® Far from scting as disinterested ex-
Pim, independent administrators often are, in practice, subject to parochial
interests,
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Why would agencies independent of the president be so susceptible 1o

fncﬁonﬂpum?mphenomnmjghlbe:xphinedltlustinpanbythe*-

o
.

fact that exccutive agencies, precisely because they are subject to presidentig] 3
control, are able to withstand the parochia! pressures imposed on “indepen-

dent” agencies that lack the buffer of presidentis] oversight. The absence of !
this presidential buffer leaves agencies vulnerable both to individual membery N
and committees of Congress, which sometimes represent narrow factions and
well-organized private groups with significant stakes in the outcome of reguls-

ident. Ironically, independence from the president often appears to be a mech.
anism for increasing susceptibility to factionalism. _
The susceptibility of the independent agencies to factionalism does not of

course imply that executive agencics are invulnerable to similar forces. The :

potion that independent agencies arc systemically more susceptible to factions Fu} %
than their counterparts within the executive branch scems much too broad. b
But if Congress wants to ensure independence in the exccution of its laws, the & 4 |

independent agency device is a most unlikely way to achicve that goal.

Other Paradoxes, in Brief
I have described some prominent regulatory paradoxes, but there are others s !

tory decisions. Hxecutive agencics are at least sometimes immunized from s, 3

those pressures precisely because of the protective, insulating wing of the pres- qf' !

[

well. For example, it has been argued that the pursuit of the “best interests of 1y,

thnchﬂd‘“incustndydﬂumimﬁmsinfnctdismvuthcbminmuf
children, because of the enormous time spent in resolving the complicated

factual question.?® Protectionist legislation is sometimes justified on the theory E'f

that it will help domestic industries develop into potent competitive forces,
but in fact, protectionism may induce flabbiness and in the end decfeat the
goal of promoting internationa! competitiveness. As we have seen, cxteasive

pmmdurﬂpmmﬁnns.dcﬁmdmimpmuwrdcmkinx,mlrh{lm i
fittle oz no sgency rule making. And restrictions on the svailability of sbortion, 3
defended 25 2 means of protecting human life, appear to have resulted in the .-
dumofmympuymmdntth:mﬁm:m;mhampmmmdn :E
percentage of fetuses from the prectice of abortion. -
hmhilnr more patadoxes can be found. There is cvidence that mmdlturr 3“;'
prescriptions for drugs have increased bealth risks by limiting the availability e
and raising the cost of prescription drugs; this in turn has decreased sclf- 3
treatment and encouraged people to use possibly less effective over-the-counter iﬁ;

drugs.?* Product safety regulstion may have a “lulling effect” on consumers,
leading them to take fewer precautions and to miscalculate risks.”” Health reg-
ulation can incresse health risks, if sgencies focus on one kind of risk and
ignmmhmtbuunhemmedbymguhﬁmitﬂf(chlpm‘ﬂ 12). The
gumnmmtprohibitimundgmadmﬁsingunulwiﬂm,du@cdmdg-
crease smoking, may have increased smoking because it (1) reduced competi-
tion among firms, thus cartelizing the industry over the advertising issue; (2)
eliminated the application of the frirness doctrine to cigarettes, which would

A

X ek

i

Paradoxes of the Regulatory State 287

€8 have ensured a vigorous anticigarette campaign; and (3) saved the industry
R substantial sums of money.*
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A final paradox can be found in the law of sex discrimination, where prin-
ciples of “formal equality’ have been invoked to forbid consideration of sex in

" 5 B custody, alimony, and divorce disputes. It is quite possible that equality prin-

ciples, understood as prohibitions ca any form of sex differentiation in law,
have in some contexts produced less rather than tore in the way of real equal-
ity between men and women.”! When two groups are differently situated, a
legal requirement that they be treated the same scems a perverse method of
promoting equality between them. Here too, then, legal controls have been
self-defeating.

{il. Two Questions: What We Don't Know

Causation

It is tempting to teact to the regulatory paradoxes by suggesting that the rele-
vant strategies are not sclf-defeating at all. On the contrary, they might repre-
sent a conscious governmental choice and even, on one view, regulatory suc-
cess. Public choice theory suggests that legislative outcomes are frequently 2
product of pressure applied by well-organized private groups. It is not difficult
to find “cartels in the closet” to account for many or all of the paradoxes and
to make them scem far less mysterious,

For example, the apparently perverse effects of redistributive regulation
may be actively sought by the benefited groups. On this sccount, the purpose
of minimum wage legislation might not be to help the poor, but rather to
immunize union members from competition by people who are willing to work
for low wages by limiting entry into the labor market. Far from being unin-
tended consequences, the harmful effects on those st the bottom of the eco-
nomic ladder may be actively sought. Looked at from this perspective, minij-
mum wage legislaton creates a cartel among those not threatened by
unml::ploym:m, benefiting them at the expense of new entrants into the labor
market.

So, too, independent agencics might be crested at the behest of groups
that know they will have particularly strong influence over public officials not
subject to presidential oversight; or Congress might create an independent
agency not to ensure technocracy or neutrality, but to increase the power of
its members and committees over agency decisions. Similarly, existing indus-
try, in a bid to reduce competition, might acquiesce in or actively seck regula-
tions distinguishing between old and new risks. It is hardly unusual for compa-
nics to enlist regulatory law in the service of cartelization.

The overregulation—underregulation phenomencn has a similar explana-
tion. By adopting & draconian standard, legitlators can claim to suppart the
total elimination of workplace hazards or dirty eir; but legistators snd regu-
lated industries know that administrators will shrink from enforcing the law.
A “deal” in the form of a stringent, unenforceable standard benefits the politi-
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cally powerful actors. Hence, the political economy of overregulation is similar
to that of open-ended delegations of administrative authority: In both cases,
legislative incentives incline Congress toward broad and appealing statutes that
will not in practice harm politically powerful groups. The public is the only
real loser.

Explained in this manner, the paradoxes of the regulatory state arc not
mysterious at all. On the contrary, they are perfectly predictable responses to
elsctoral self-interest and to disparities in political infinence.

While explanations of this sart have power in some settings, clear evidence
on their behslf is often unavailable, It is of course possible that the secmingly
paradoxical effects of regulatory programs actually account for their enact-
ment. But this is only a possibility. To explain a phenomenon by reference to
its consequences is bad social science, even though it is pervasive in such
widely diverse disciplines as neoclassical cconomics, Marxism, and sociobiol-
ogy.2? In the context of the regulatory state, whether public choice explana-
tions are good ones, rather than merely plausible stories, depends not just on
the consequences of regulation, but also on a careful investigation into the
actua) forces that lead to regulation. In the regulztory sphere, such investiga-
tons are infrequent.

The most we can say is that the regulatory paradoxes might reflect the
influence of well-orgenized private groups, and that in some settings there is
direct or indirect evidence to support that conclusion. At least thus far, any
more global conclusion is not supported by what we know about the facts.

Magnitude

Whether the regulatory paradoxes should cause major concern depends on
their magnitude. Here too, much of the relevant information remains 10 be
developed. For example, a decision to focus on new sources of pollution would
be understandable if that decision would have only 2 minor effect in perpetuat-
ing old sources, But if the effect is substantial, the regulatory policy would
almost certainly be ill-considered. Everything depends on the question: How
large is the relevant effect? Similarly, the minimum wage might well be justi-
fied if its effect is the unemployment of only a few additional people. The
relevant question is the elasticity of the demand for labor. Even if some people
are misled by compulsory disclosure of risks, perhaps there will be sufficient
gains through reducing others’ ignorance to justify the regulation. And even if
some producers refuse to advertisc at all in the face of a substantiation require-
ment, perhaps the overall leve! of information will incresse.

Critics of regulation sometimes treat the existence of unintended side of-
fects or partly sclf-defeating strategics as a rezson to abandon regulatory con-
uulsaltogcther.Butinnrﬂermiuzﬁfythltmndusion,itisnemrytugnﬂwr
detailed evidence on the magnitude of the relevant effects in particular regu-
lated markets and overall. In sotne contexts, regulation having some self-
defeating results will on the whole make things better rather than worse. The
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American regulatory state, though pervaded by paradoxes, has had a number
of substantial successes.

From both theory and experience, it i3 possible to conclude that the regu-
iatory paradozes will arise frequently and thus to prescribe efforts to svoid
them. Certainly we have far too little information to say, as a general matter,
that regulatory programs embodying the paradoxes sre by virtue of that fact a
bad idea on balsnce, st least when compared with the preregulatory status
quo. Total climination of such regulatory programs is hardly warranted, Nev-
ertheless, a systemn that avoided the paradoxes would bring about major im-

provements.
V. Lessons

Congress

The paradoxes of regulation provide a number of concrete lessons for Con-
gress. At the most general level, they suggest that legislators should be atten-
tive to the incentive effects of regulatery statutes and the possibility of strategic
or sclf-interested adaptation by administrative agencies and members of regu-
lated classes. Statutes embodying an assumption that the preregulatory world
can be held constant—that existing prices, wages, choices, and 30 forth will
endure—are particularly likely to be confounded when implemented,

More specifically, the paradoxes suggest that the legislsture should geper-
ally avoid best available technology strategies; be concerned with old risks as
well as new ones; decline to attempt to redistribute regources through reguta.
tion; be attentive to the possibility that disclosure requirements will simply
confuse people or chill informstion in the first instance; creste incentives for
regulation when regulation is desired; as a rule, place agencies under the con-
trol of the president; and call for some form of balancing between the costs
and benefits of regulation. Ideas of this sort have direct implications for mod-
ern regulatory reformn (chapters 12 and 13).

Judges and Administrators

The regulatory paradoxes provide important lessons for judges and administra-
tors as well as legislators. These officials are of course bound by legislative
cnactments, and to the extent that regulstory statutes unambiguousiy cal! for
self-defeating strategies, officials have no choice but to honor them. But fre-
quently the interpretation of a statute, or the filling of statutory gaps, is based
on an understanding of the real-world consequences of the alternative possibili-
tics, Administrators exercise considerable discretion in giving content to am-
biguous laws, and the legal judgment about whether an agency’s decision is
“arbitrary” within the meaning of the Administrative Proceduse Act should be
informed by an accurate understanding of the paradoxes of the regulatory
state. Attention to the often unanticipeted systemic effects of regulatory con-
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trols is an imperative for administrators and judges as well as for legislators. |
offer three examples here of how these officials can use the knowledge of regu-
latory paradoxes to inform their actions.

The Overregulation—Underregulation Paradox

In two important cases, the Supreme Court was asked to interpret the provis.
ions of the Occupational Safety and Health Act that regulate exposure to toxzic
substances. The pertinent language directs the secretary of labor to promulgate
the standard that “most adequately assures, to the extent feasible . . . that no
employee will suffer material impairment of health or fimctional capacity even
if such employee has regular exposure to the hazard . . . for the period of his
working life.”” The statute also defines “occupational safety and health stan-
dard[s]” as measures that require “conditions . . . reasonably necessary or
appropriate to provide safc or healthful employment and places of em-
ployment.”

In Industrial Union Department, AFL-CIO v. American Petroleum Insii-
rute,  the Supreme Court was confronted with an OSHA regulation of ben-
zene. Though the consequences of the regulation were sharply contested, there
was reason to believe that the regulation would impose enormous costs for
small or speculative gains. A plurality of the Court concluded that the secre-
tary of labor must establish that a toxic substance posed a “significant risk” to
health before shescould regulate it. There was litle direct support for the
plurality’s conclusion in the language or history of the Act. Unable to point to
a solid textual basis for its “significant risk” requirement, the plursality invoked
a clear statement principle:

In the absence of a clear mandate in the Act, it is unreasonable to assume that
Congress intendad to give the Sceretary the unprecedented power over Ameri-
cgn industry that would result from the Government's view, . . . Expert tes-
timony that a substance is probably 8 human carcinogen . . . would justfy
the conclusion that the substance poses some risk of scrious harm no mateer
how minute the exposure and no matter how many experts testified that they
regarded the risk as insignificant. That conclusion would in turn justify perva-
sive regulation limited only by the constraint of feasibility. . . . [Tlhe Gov-
ermnment’s theory would give OSHA power 10 impese énormous costs that
might produce little, if any, discernible benefit,**

The plurality went on to suggest that the government's interpretation would
give the secretary of labor “open-ended” policy-making authority that might
amount to an unconstitutional delegation of legislative power. In a concurring
opinion advocating an interpretation of the Act that would permit cost-benefit
balancing, Justice Powell suggested that “'a standard-sctting process that ignored
cconomic considerations would result in a serious misallocation of resources and
a lower effective level of safety than could be achieved under standards set with
reference to the comparative benefits available at a lower cost.”

The “significant risk” requirement cannot be found explicitly in the stat-
ute; indeed, the text of the relevant provisions suggests that no such require-
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ment was imposed on the sceretary of labor. But the plurality’s conclusion was

4% ponetheless sound. Realistically speaking, the language of the statute need not

be considered dispositive, It is simply a myth to suggest that the Congress that
enacted OSHA cven considered the question whether regulation could require

: enormous cxpenditures to redress minimal risks. Despite the broad language

of the toxic substances provision, Congress never focused on that problem. It
is a legitimate Interpretive strategy to understand broad words not to require
an outcome that Congress could not plausibly have ¢contemplated.

In the context of American Petroleum, the plurality was therefore cotrect
in considering itself free to read an implicit “significant risk™ requirement into
the statute. In light of the overregulation—-underregulation paradox, it wounld
make little sense to interpret the statute o as to allow—indesd, require—the
secretary to regulate to the point of “feasibility” merely because one or 2 few
cmployees might suffer “material health impairment” 2s & result of a lifetime
of exposure. Such an interpretation would make the Department of Labor
reluctant to embark on a course of regulation at all, and st we have scen,
would result in less, not more, protection of workers. It would ensure chat
there would be less regulation of carcinogens or less enforoement of those regu-
lations that were promulgated—or, most likely, both,

In American Texnle Manufacturers Instiute v, Donovan,® the Supreme
Court decided a question left open in American Petroleum: Whether the QOccu-
pationg] Safety and Health Act required cost-benefit analysis. In arguing that
it did, the industry contended that the word *feasible” meant thst the secre-
tary must show not only a significant risk, but also that the benefits of regula-
tion justified the costs. “Feasibility,” in the industry’s view, contemplated a
balancing of costs and benefits. The government contended that once OSHA
had shown a significant risk, it could regulate to the point where the survival
of the regulated industry would be endangered by additionat controls. For the
government, the term “feasibility” connoted not cost-benefit balancing, but
instead regulation to the maximum extent “possible.”

In accepting the government’s argument, the Court relied on the diction-
ary definition of “feasible,” concluding that the term meant “capable of being
done, executed, or effected,” rather than justified after batancing costs and
benefits. This approach to statutory interpretation was not entirely unreason-
able. But the same principles that support the plurality view in Amencan Petro-
leum cast doubt on American Textile Manufacturers.

- First, notwithstanding the statute’s language, it is probably unrealistic to
believe that Congress actually focused on, and resolved, the question whether
the government’s approach was to be favored over some kind of balancing of
costs and b?t!t‘.ﬁll. That question never arose during the debates, Second, a
$ystem requiring the secretary to identify a significant risk, but prohibiting her
!'mm_un::l:nahng cost-benefit analysis, seems utterly irrational. Whether a risk
u_“s_:,gmﬁc:nt" depends not only on its magnitude, but also on the costs of
eliminating it. A tisk that is relatively small might call for regulation if the
costs are also small, whereas a large risk might well be best left unregulated if
the costs of regulation are enormous, A rational system of regulation looks not
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at the megnitude of the risk alone, but assesses the rizk inn comparison to the
costs. Finally, a law requiring the secretary to regulate all significant risks to
the point of endangering the industry would be a recipe for both overreguls.

These considerationa could not have controlled the Court’s decision if the
statute dictated a contrary result, but the word “feasible” was probably cape-
cious enough to accommodate & kind of proportionality requirement. To be
surc, the case was ¢ difficult one. But by its reading of the statute, the Suo.
pmeCmmmnm'hutodmtb:i:nﬁomﬁtyofchDcuplﬁﬂnllSafﬂym
Health Act—irrationality that has harmed workers, employers, consumers,
and the public at large. An understanding of the overregulation—underregule-
tion paradox might have prevented this result.

The Old Risk—New Risk Paradox
A number of judicial decisions might have been different if courts kad been

attuned to the old risk—new risk parsdox. Consider, for example, one district %

court’s creation, in the face of an ambiguous text, of the “prevention of sig-
nificant deterioration” (PSD) program in Sterre Club v. Ruckelshaus. * In that
case, the court ruled that state implementation plans underthcﬂm_hirm
must include provisions not merely complying with pationzl air quality stan-
dards, but also designed to prevent the degradation of air currently cleaner
than those stendargds require, The consequence of the PSD program is to en-
sure that especizally clean aress remain especiatly clean. They are not permitted
to become dirtier, even if they would continue to provide 8 safe and healthfal
environment,

One of the court's goals was to ensure that federal environmental policy
protected beauty and visibility in currently pristine um.WIﬁ!cthePSD?m.
grnmhastnmdegreepmmotedth:tgml,ithuﬂsohldpuveﬂende-
effects, For example, it has delsyed the salutary substitution of clean, low-
sulfur western coal for dirty, high-sulfur eastern coal; at the same time, it has
pmmcddinycxisﬁngplmuinthe&stngainstmplmmtwithdu{mr
new ones in the West.¥ To protect the gtmosphere in Aspen from degradation
is, almost inevitably, to perpetuate the existence of old, particularly dirty pro-
ducers in New York. The forectosure of new risks has thus increased the mag-
nitude of old ones. It is far from clear that the environment is better off as
a whole.

Indmd,itshuu!dcumcﬂnnnurprisethlttthSDprngrmha?bm
a primary means of protecting eastern industry and eastern states against west-
ern interests. States in the West secking to attract industry have {ound, per-
mly,thntm:uvirnnmulpmgnmmbemdmcrﬂmlundmm:t
n:wmn?.APSmegnmhmdunmundmmndinsnftheldmeffm

of that cartel for the prevention of envirommental degradation would take & <7 1.8

quite different form.
The court that decided the Sierra Club case was unaware of these eﬁucts
Because the statutory basis for the decision was quite thin, an understanding
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of the environmental and nonenvironmental costs associated with the PSD pro-
gram might well have led to a contrary result.

The Independent Agency Paradox

The precise constitutional status of the independent agency remains an uncer-
tain question. In Hiumphrey's Executor v. United Stares,?® the Supreme Court,
affirming the consttutonal validity of the independent agency, held that Con-
gress could constirutionally prevent the president from removing a member of
the Federal Trade Commission simply because it pleased hitn to do so. Recent
decisions have reaffirmed the authority of Humphrey’s Executor insofar as it
recognizes that some degree of independence from the President is permissi-
ble.?* But suppose that members of the Nuclear Regulatory Commission or
the Federal Trade Commission 2¢t in ways that consistently reject the presi-
dent’s views about public policy. May the president discharge the relevant
commissioners? It is frequentdy assumed that he may not. But neither Hium-
phrey's Executor nor any other case explains what “independence” precisely
means, or whether it extends to such situations.

The problem might be solved through statutory interpretation that takes
gccount of the independent agency paradox. The relevant provisions allow the
president to discharge a commissioner “for cause,” defined as “inefficiency,
neglect of duty, or malfeasance in office.” Although ambiguous, these words
do not entirely immunize commissioners from the control of the president;
instead, they allow him to remove officials under certain circumnstances. For
those attuned to the independent agency paradox, it might seem that the words
are best read to grant the president something in the way of supervisory and
removal power—allowing him, for example, to discharge as inefficient or ne-
glectful of duty those commissioners who have frequently or on important
occasions acted in ways inconsistent with his policy wishes.

This result might scem ocounterintuitive in light of the frequent under-
standling that independent agencies are to be immunized from presidential pol-
icy making. But there is a plausible precedent for precisely this conclusion in
a tecent Supreme Court decision, Bowsher v. Synar, * In that case, the Court
held that Congress could not delegate power to administer the Gramm-Rud-
man statute o the comptroller general, because the comptroller was subject to
congressional will. In the Court’s view, those who execute the law must not be
subject to the policy-making authority of Congress, except insofar as legislative
instructions are embodied in substantive law. The relevant statute allowed
Congress to discharge the comptroller for “inefficiency, . . . neglect of duy,
. « . [or] malfeasance.” The Court said that these words conferred on Con-
gress “very bread™ removal power and would authorize Congress to remove
the comptroller for “any number of actual or perceived transgressions of the
legislative will.”

Thus, the words governing congressionsl power over the comptroller gen-
cral and presidential power over independent agencies are essentially identical.
If those words have the same meaning in these admittedly different contexts,
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the president has “very broad” removal power over the commissioners of the
independent agencies, with correlative powers of supervision and guidance, It
would follow, then, that the independent zgencies are in fact subject to a cop-
siderable degree of presidential control. They are not, as a matter of statutory
law, “independent” of him at all. In view of the independent agency paradox,
courts would do well to invoke a clear statement principle that graots the
president broad supervisory power over independent agencies unless Congress
has expressly stated its will to the contrary. Such an approach would minimize
the risks inherent in the independent agency form and promote coordination
and accountability in government. It would require Congress to speak unam-
biguously if it wants to compromise those goals.

V. Conclusion

There are multiple breakdowns in private markets, and government regulation
is somcHines ab effeciive response. The administrative staic has not been a

universal fitlure we have Sen ¥ wide ringe of successes. Hut regulatory pro-
pﬁﬁnwnutﬂmﬁmmmouﬂ:mﬂﬁemm
tofy SEatc have beeh 8 pervasive SOUree of ifs pioblems, Seli-defcating reguls-
{6iV strategies take many forms, 1 have discussed six such parsdoxes and
referred to several others; still others undoubtedly exist.

In proposing reforms for the regulatory state, little can be gained from gen-
eralities that point to the frequent problems created by either government regn-
lation or privete markets (which are themselves of course a form of regulation).
These problems are too particular and too dependent on the context to allow for
global prescriptions. It is far more helpful to rely on particularized understand-
ings of how both markets and regulation tend to break down—in short, to leamn
from the past. The experience of the regulatory state includes many self-
defeating regulatory strategies. But enough information is in place to help legis-
lators, sdministrators, and judges to minimize their adverse effects, and even to
prevent their occurrence. The result would be a small but firm step in the direc-
tion of an Awmerican-style perestroika—a system that is entirely unembarrassed
bythem:of;ovunmcntmr:ﬂmtdcmm:ﬁcupimﬂms,mpmmommumi:
welfare, and 1o foster distributions! equity, while at the same time insisting on
strategics that embody the flexibility, adaptability, productive potential, and de-
centralization characteristic of private markets.

Noies
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Afterword

What, then, is the relationship between free markets and social iustim'.-?_ In an-
swering that question, we_should recognize that - markets, frec or otherwise, are
not a product of nature. On the contrary, markets are legally constructed insfru-
ments, created by human beings hoping to produce a successful system of social
ordering. As [ have emphasized throughout, there is no ogpomnun'_&etwnm
“narkers” and “government intervention,” Mirkets afe (4 particulir Torm of)
government intervention. Hence the interactions promoted by markets incTude

coereinn-gs well ds voluntery choice. Markets should hardly be identified with-

- T -y b

freedom. ‘The law of property, for example, coerces people who want access to
things tliat théy do fidt own. And like all instruments, mark!:ta_synuld be evaly-
atéd by askirig whether they promote our social and ncuqn:p;c_g?a}_s; ‘

‘Offen mitkets do promote the basic goals of a wcﬂ-funm?mngso?nlur-
dﬂ,mdamdﬂoﬂﬁmntnmhﬂmhwﬂﬁmmoﬂM@nmw
with markets. In the area of free speech, markets arc very Important, since
they facilitate the exchange and the production of information—scientific, po-
litical, medical, and much more (chapter 7). In constitutional law_ gem.raﬂy,
property ﬁghumdmrkﬂmdcﬁngﬂndhninishunmrrm@pohumlmtﬂ-
ference with the production of social wealth (chapter 8). Environmental pro-
rection in the United States has abandoned markets too readily; it should uj:p
far more advantage of market thinking than it pow does. In the area of nv:k
regelation, economic incentives can promote environmental and safu:t_}' gonls in
a cost-effective way. They can do this by channeling private behavior in the
right directions (chapters 13 and 14).

For all these reasons, American and indeed Western governments should
enlist markets more regularly than they now do. In the aftermath of tth_:w
Deal, Americen government has been much too willing to usc rigid, bureau-
cratized solutiotis to &conomic and social probleins. It should turn instead to
flexible incentives, allowing private adaptation _furthgv gake of public gml:
Indeed, this step ranks among mcmnﬂpmmimmumf?rmfmmilﬁ
twenty-first century. Many creative possibilities can be imagined. o

These are important points; but they are pot really points sbout justce,
We have seen that markets typically reward people on the basis of factors that
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arc irrclevant from the moral point of view. These morally irrelevant factors

include not simply race and gender, which can play a large role in markets,
but many other factors that acconnt for market success, Achievements within
markets come from the innumerable accidents that allow people 10 develop the
characteristics that markets reward—or that prevent peaple from developing

those characteristics.,

Thesze gecidents are pervasive. If, for example, you are bom to an average
family on 57th Street and Dorchester Avenue in Chicagoe, your life prospects
will be very good, and altogether different from what they will be if you are
born to most families ten blocks south. If you are born into some families, you
will be unlikely to be healthy, strong, well mannered, hard working, or well
educated, and these are the characteristics that you may nced in order to do
well in markets. People from a diverse range of theoretical positions cught to
agree that markets will not promote justice unless they are made part of a
system that offers minimally decent opportunities to all. In existing societies
that use markets, the ideal of equal or even decent opportunities is violated on
a daily basis.

Markets are also accompanicd by a large network of social norms, and
existing foroS-—volving self-destructive or tmcoopesative behavior, discrim-
nation, pollution—may produce incfficiency or injustice (chapter 2). Much of
our conduct is a product of norms, for which we are not responsible and which
we may wish, on reflection, to change. Collective and even governmental ac-
tion may be ifiecessary to improve norms or generate new ones. Far too [ittle
attention has been given to the harmful effects of soctal norms on individual
freedom and well-being. This point bears very much on the role of govern-
ment. Democratic efforts to promote well-being by improving norms—and
changing choices—are fully legitimate. Of course, rights should operate as con-
straints on this process, and institutions must be developed to reduce the risk
of abuse of government power.

As 1 have cmphasized throughout this book, a just society should be
closely sttentive to the background conditions against which markets proceed.
Existing distributions and preferences should not be taken as incvitable or_as
given. Extteme deprivation is unjust in large part because it denies people the
opporfunity 15 forin preferences and beliefs that lead to good lives. It is thus
important to attend to cxisting distributions of entitements—distributions that
are a function not of nature but of law—and to the effects of those distribu-
tions on the devélopment of people’s life prospects and even their desires and
belicfs. Many of the chapters in this book challenge market thifking on the
ground that it is insufficiently attuned to the harmful effects of unjust back-
ground conditions. This is true not only in the context of extreme poverty and
deprivation, but also in the area of discrimination on the basis of race and sex
(chapter 6), where people's preferences can be formed by background injus-
tice, and even in the ares of environmenta] protection (chapter 10).

To say this is not to say that societies that reject or try to reject markets
are just. Usnally they are especially unjust, because they use especially unfair
mechanisms—various forms of political favoritism—for producing social re-
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wards. But we need not enter into deep philosophical territory in order to
recognize that much of the time, markets help or hurt people for reasons that
are unfair, in the sense that they are ill connected with any plausible concep-
tion of justice.

Identification of injustice does not, of course, lead to any particular set of
proposals for change. Disruption of markets may be futile or counterproduc-
tive. Markets, rearrangements of markets, and alternatives to markets should
be assessed pragmatically aiid in terms of their actual consequences for those
who live with theift. We have séen many ureas in which the effects of markets
are good. We have scen other areas in which government intérferences with
fitarket ordering, especially through command-and-contral regulation, make
things worse rather than better. Here there is enormous room for mote empiri-
cal work and for substantive reforms. It is possible to imagine & wide range of
programs that would improve human lives—in part simply by lengthening
them—and do so largely through attending to public uses of market incentives.
Thus a government attentive to the existence of background injustice should
refuse to take existing practices, norms, and distributions as given; but it
might well invoke market incentives in the support of social aspirations.

Through this possibility we may begin to sce the place of market ordering
in a sysiem committed to social justce; Such-wsystetn i3 likely 1o favor a
partictldr CoNCEpTion of democrarie deliberation, one that embodics a belief in
political equality apd in reason-giving in the public domain. If that system is
also comrmitted to social justice, it will see free markets as instrumental goods
to be evaluated by their effects. This is hardly a reason to abandon markets.

But it is a reason to insist on the priority of democrstic goals, including social

o —— o

- justice, to market ordering—while enlisting, much of the time, the Tatter in
the service of the former. e
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